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Part I: Introduction 
 
This paper sets out our response to the recently released Government of Canada Environmental and 
Regulatory Reviews Discussion Paper (Discussion Paper).1 Its purpose is two-fold. First, it sets out 
our ideas regarding the legal framework required to operationalize the government’s policy 
preferences as stated in that document. Recognizing that in many cases the Discussion Paper does 
not commit to a particular policy course and that it was written at a high level of generality, we also rely 
on the previous expert and parliamentary committee reports, as well as on our own research and 
experience in environmental and natural resources law and policy, to identify what in our view would be 
the preferred course of action with respect to certain key issues.  
 
Second, we set out concrete examples of what the relevant legislative provisions could look like 
for vital parts of the new assessment and regulatory regimes, recognizing always that legislative 
drafting is an expert craft unto itself and that further revisions would undoubtedly be necessary and 
useful. Throughout the paper, we have also attempted to provide our rationale for the proposed 
approach – as well as references to the research that underpins it – as succinctly and straightforwardly 
as possible. 
 
Underpinning the ideas and provisions proposed here are the following basic principles that are 
reflected throughout the Discussion Paper and the expert and parliamentary committee reports that 
informed it: 
 
• The longstanding inadequacy of federal environmental laws: whether it be the Report of the 

Expert Panel on Environmental Assessment,2 the Report of the Parliamentary Standing Committee 
on Fisheries and Oceans,3 numerous reports of the Commissioner of the Environment and 
Sustainable Development,4 or our own research,5 the reality on the ground is that Canada’s 
environmental laws are exceedingly weak in form and in their implementation; 
 

• Protection of the environment, promotion of social harmony and facilitation of economic 
opportunities:6 a key lesson from the past decade of federal environmental law and policy is that 
sacrificing environmental protection in order to promote economic development undermines all 
three pillars of good environmental policy – environmental protection, social justice, and economic 
development. A modern and effective environmental assessment and regulatory regime must 
promote all three objectives; 

                                                
1 Government of Canada, “Environmental and Regulatory Reviews Discussion Paper” (June 2017), online: 
https://www.canada.ca/en/services/environment/conservation/assessments/environmental-reviews/share-your-
views/proposed-approach/discussion-paper.html [“Discussion Paper”].  
2 Expert Panel, “Building Common Ground: A New Vision for Impact Assessment in Canada” (2017), online: 
https://www.canada.ca/en/services/environment/conservation/assessments/environmental-
reviews/environmental-assessment-processes/building-common-ground.html [Building Common Ground]. 
3 Standing Committee on Fisheries and Oceans, “Review of Changes Made in 2012 to the Fisheries Act: 
Enhancing the Protection of Fish and Fish Habitat and the Management of Canadian Fisheries” (February 
24, 2017), online: 
https://www.ourcommons.ca/Committees/en/FOPO/StudyActivity?studyActivityId=9156509 [Fisheries Act 
Report]. 
4 See Appendix F for a selection of relevant reports by the Commissioner of the Environment and 
Sustainable Development (CESD).  
5 Some of our own research is cited throughout this paper. David Boyd’s Unnatural Law (UBC Press: 
Vancouver, 2003) remains the authoritative pre-2012 assessment.  
6 Expert Panel Report, Building Common Ground, above note 2 at 12. 
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• Information gathering and learning: a modern impact assessment and regulatory regime must 

generate the information required for federal decision-makers to effectively manage the effects of 
all projects and activities, both large and small, falling within their jurisdiction; 
 

• Constrained decision-making: in order to be effective, environmental laws must counter the 
effects of well-established biases towards short-term economic and political gain and other 
deficiencies in human/government decision-making.7 Decision-guiding criteria, an obligation to 
provide reasons, and transparency requirements are critical tools in this context. 

 
Our paper begins with the Fisheries Act8 and the Navigation Protection Act9 and then moves onto the 
lengthier and more complex environmental assessment proposals. In each part, we set out the main 
elements of the Discussion Paper and then our recommendations for reform. We also address what we 
consider to be gaps in the Discussion Paper, including the relationship between the Fisheries Act, the 
Navigation Protection Act and the future Impact Assessment Regime.  
 
Part II: Fisheries Act  
 
The Government’s main proposals for the Fisheries Act fall into six broad categories and largely reflect 
the recommendations of the Standing Committee on Fisheries and Oceans’ Report.10 Assuming that 
they are properly implemented, we think that the proposed changes represent a considerable 
improvement to the Act relative not only to the 2012 changes but also to its configuration and 
implementation over the past 30 years.  
 
1) Partnering with Indigenous peoples: enhance the participation of Indigenous peoples in the 
conservation and protection of fish and fish habitats; ensure meaningful and ongoing engagement and 
participation in planning and integrated management; incorporate Indigenous knowledge into decision 
making. 
 
Recommendations: As a general rule, we defer to Canada’s Indigenous peoples to comment on these 
and other proposals that are aimed directly at them. We do, however, wish to express our support for 
these proposals, and offer a few suggestions towards ensuring their effective implementation.  
 
To some extent, the current Fisheries Act already contains some provisions for enabling cooperation 
with other jurisdictions and organizations,11 and some provisions specifically for the establishment of 
fishery guardians and the recognition of Indigenous laws.12 In our view, these provisions could and 
should be amplified by explicitly recognizing Indigenous jurisdiction in the management of fish and fish 
habitat. Similarly, to ensure the incorporation of Indigenous knowledge, the Act should be amended to 
explicitly refer to such knowledge and to make it a mandatory consideration of decision-making where it 

                                                
7 This reality has long been recognized by Canadian courts; see e.g. Labrador Inuit Association v Newfoundland 
(Minister of Environment and Labour), 1997 CanLII 14612: “One must also be alert to the fact that governments 
themselves, even strongly pro-environment ones, are subject to many countervailing social and economic 
forces…” (at para 11). See more generally Jason MacLean, “Striking at the Root Problem of Canadian 
Environmental Law: Identifying and Escaping Regulatory Capture” (2016) 29 J Envtl L & Prac 111 
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2726626).  
8 RSC 1985 c. F-14. 
9 RSC 1985, c N-22. 
10 Fisheries Act Report, above note 3. 
11 Fisheries Act, sections 4.1 (Minister may enter into agreements) and 4.4 (Objectives), including 4.4(3). 
12 Fisheries Act, section 5.  
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exists and has been made available by Indigenous peoples (we discuss decision-making criteria further 
below). 
 
2) Planning and Integrated Management: support early and broad engagement in planning and 
management activities; enable proactive identification of important habitats and consider these areas in 
decision-making; collaborate with partners to identify key restoration and rebuilding priorities; 
incorporate modern resource management and planning principles such as cumulative effects, the 
precautionary approach, and ecosystem-based management. 
 
Recommendations: While we are generally supportive of the direction and intent of this suite of 
proposals, experience shows that merely “enabling” the identification of important habitats is 
insufficient. Indeed, such provisions were introduced as part of the 2012 amendments to the Act but – 
five years later – have yet to be used.13 The Act should be amended to require the systematic 
assessment of important habitats throughout Canada on a fixed timeline (e.g. 5 years for all of 
Canada). In addition, the assessment of cumulative effects, and the principles of precaution and 
ecosystem-based management, should be explicitly incorporated into the Act (further discussed below).  
 
3) Regulation and Enforcement: prohibit the harmful alteration, disruption or destruction (HADD) of 
fish habitat without approval; clarify when authorizations are needed for projects and when they are not; 
identify measures to avoid and mitigate harm to habitat, including through the development and 
enforcement of standards and codes of practice; enhance enforcement powers; clarify the factors 
considered in decisions about approvals; build the capacity and develop expertise to protect fish and 
fish habitat.  
 
Recommendations: We are also generally supportive of the direction and intent of this suite of 
proposals, especially the restoration of the original prohibition against HADD and the enhancement of 
enforcement powers.14 With respect to clarifying which projects require authorizations and which do 
not, we suggest that the question is not whether or not authorization is required but rather the form that 
such authorization will take. For “minor” projects, the general scope of which would need to be defined 
in the Act (i.e. what qualifies as minor), we suggest that Parliament give the Minister the power to enact 
regulations that would automatically authorize such works, provided that the proponent comply with 
certain basic conditions (e.g. standards and/or codes of practice), including notification (also referred to 
as registration in this document). Such a regime would be similar to Fisheries and Oceans Canada’s 
previous experience with Operational Statements – except better. Mandatory notification/registration, in 
particular, would allow the Department to track all minor works, which would enable better planning and 
the management of cumulative effects15 (we discuss registration below). 
 
With respect to the factors considered in decision-making, these are currently set out in section 6. 
Unfortunately, it is not possible to say what effect – if any – the current set of factors (introduced in 
2012) has had on decision-making: the factors themselves are largely non-directional (do not guide a 
decision in one direction over another) and the Department’s practice has only ever been to issue 

                                                
13 Fisheries Act, section 37(1.1).  
14 Martin Olszynski, “From ‘Badly Wrong’ to Worse: An Empirical Analysis of Canada’s New Approach to Fish 
Habitat Protection Laws” (2015) 28 J Envtl L & Prac 1, online: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2652539. 
15 See Eric Biber & JB Ruhl, “The Permit Power Revisited: The Theory and Practice of Regulatory Permits in the 
Administrative State” (2014) 64:2 Duke LJ 133, online: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2397425: “General permits [i.e. class authorizations, minor 
work regulations], even if they impose minimal substantive and procedural burdens, can have significant 
advantages over an exemption. First, the general permit can allow the collection of information that can be used 
to design a more effective and politically sustainable regulatory program in the future….” 
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authorizations, but not to give its reasons for granting them. Consequently, the Act should be amended 
to require an accompanying set of reasons for authorizations that have the potential to result in 
significant impacts to fish and fish habitat, bearing in mind the uncertainty often associated with 
mitigation and offsetting. In addition, the current set of decision-making factors should be replaced with 
the factors set out in Box 1. 

 
 

Box 1: Factors to be Considered 
• The state of the watershed or sub-watershed in which the work, undertaking, or activity is being 

proposed; and the potential for adverse cumulative effects in particular; 
• Relevant management frameworks (including, but not restricted to, fisheries management 

objectives), established by a province, territory, or Indigenous government;16 
• The potential impacts of the work, undertaking, and activity on Aboriginal or treaty rights, taking 

into account Indigenous knowledge; 
• The precautionary principle and the principle of sustainable development. 

 
 
Finally, in our view Parliament should legislate the Department’s 1986 policy goal of no net loss of fish 
habitat.17 This would replace the current section 6.1, which in an unnecessarily convoluted way states 
that the purpose of the section 6 factors is “to provide for the sustainability and ongoing productivity of 
commercial, recreational and Aboriginal fisheries.” The ecological reality is that the Department’s 
progress towards such an objective is almost impossible to measure or assess, requiring decades of 
monitoring data (setting aside the problem of confounding variables), rendering it virtually meaningless. 
Other concrete objectives, such as maintaining water quality and adequate stream flows, should also 
be added to guide decision-making pursuant to the provisions relevant to those issues (e.g. sections 36 
and 20, respectively).  
 
4) Partnering and Collaboration: foster partnering for activities that conserve and enhance fish 
habitat; develop scientific expertise on fish and fish habitat protection; establish a collaborative 
committee to advise on fish and fish habitat protection; strengthen federal leadership, cooperation and 
communication with all orders of government, in all regions.  
 
Recommendations: We are also generally supportive of the direction and intent of this suite of 
proposals. In order to ensure its creation and continued funding, Parliament should legislate the 
creation of the “collaborative committee to advise on fish and fish habitat”, including sufficient details 
with respect to its composition (i.e. the diversity of its members as between different sectors and 
stakeholders).   
 
5) Reporting Back to Canadians: provide Canadians transparent access to information about projects 
and activities impacting fish and fish habitat through: improved reporting from proponents; strengthened 
compliance monitoring; timely, relevant and accessible information. 
 
Recommendations: We are also supportive of the direction and intent of this suite of proposals. As 
further set out below, we envision the creation of a central online registry for all major and minor 
projects under federal jurisdiction. One part of that registry would be for major projects subject to the 

                                                
16 Both the first and second factors represent an implicit legislative commitment to the principle of ecosystem-
based management, as discussed above.  
17 Canada, Department of Fisheries and Oceans, Policy for the Management of Fish Habitat (Ottawa: 
Communications Directorate, 1986), online: http://www.gov.pe.ca/photos/original/elj_appendixd.pdf. 
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future impact assessment regime, similar to the current CEA Registry. The other part would be similar 
to the current Species at Risk Act registry18 and would contain all non-major projects that, pursuant to 
their governing legislation, require registration (essentially notice and other specified information). 
Registrations will allow the government to effectively assess and manage cumulative effects, and would 
also usefully inform any regional assessment processes undertaken pursuant to the government’s 
proposed Impact Assessment regime.  With respect to the Fisheries Act, registrations would include 
each of the following:    
 

• All notifications obtained pursuant to the minor works/minor waters regulations; 
 
• All section 35 applications, their eventual authorizations, reasons (for projects with potentially 
significant impacts), adaptive management plans (further discussed in Part V), and any monitoring 
data subsequently provided per the terms of those authorizations;  
 
• An online map that plots the location of all of these projects and that provides information on the 
state of the watershed (fish habitat) in which they are found.19  

 
Each of these elements should be explicitly listed in the Act as required components of such a registry.  
In addition, the current section 42, which requires the Department to report annually on the 
implementation of the habitat protection and pollution prevention provisions of the Act (sections 35 and 
36), should either be repealed and replaced or at least amended to ensure that the information and 
data collected and reflected in those reports conveys more meaningful information about the state of 
fish habitat in Canada. For example, in addition to the number of referrals received and authorizations 
issued, this section should require the Department to report on the total amount of habitat impacted in a 
given year and the amount of habitat offset or restored.20  

 
Part III: Navigation Protection Act 
 
The Government’s main proposals for the Navigation Protection Act (NPA) fall into three broad 
categories.21  
 
1) Restore Lost Protections for the Public Right of Navigation: Improving the process for adding 
navigable waters to the Schedule, including developing clear criteria and a more accessible and 
transparent process; regulating obstructions and certain classes of works (such as dams and ferry 
cables) on all navigable waters in Canada; developing a complaint mechanism for works on 

                                                
18 The SARA registry, and especially the page listing all permits and agreements, is available online: 
https://www.registrelep-sararegistry.gc.ca/sar/permit/permits_e.cfm. This registry should also be part of a 
future central federal registry.  
19 See e.g. the World Wildlife Federation’s Watershed Reports, online: 
http://watershedreports.wwf.ca/#canada/by/threat-overall/profile.  
20 See e.g. Brett Favaro, Martin Olszynski, "Authorized Net Losses of Fish Habitat Demonstrate Need for 
Improved Habitat Protection in Canada" (2017) Can J Fish Aquat Sci, online: 
http://www.nrcresearchpress.com/doi/abs/10.1139/cjfas-2016-0480#.WZOwxoqQzeQ.  
21 We are aware that Transport Canada recently released several additional supporting papers with 
respect to the Navigation Protection Act: 
https://www.canada.ca/en/services/environment/conservation/assessments/environmental-
reviews/navigation-protection.html. Although time has not permitted a detailed review of these 
documents, we note that they appear consistent with our recommendations, especially with respect to 
registration and the creation of a public online platform. 
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unscheduled navigable waters to provide a means to address concerns about the public right of 
navigation. 
 
Recommendations: To some stakeholders, the only adequate response to the 2012 changes is to 
restore the previous regime under the Navigable Waters Protection Act, pursuant to which all navigable 
waters in Canada are said to have been “protected.” While we are sympathetic to this view and 
recognize the ongoing salience of navigation as an indicator of environmental conditions (especially 
flows), we accept that other approaches and mechanisms may be effective. In addition, it is not entirely 
accurate to suggest that the previous permit regime “protected” navigable waters in the manner that 
some stakeholders envision. In legal terms, section 5 actually provided the federal government with the 
means to render lawful what would otherwise be an unlawful interference with the common law right of 
navigation. Although section 5 provided some protection of navigable waters through the triggering of a 
regulatory approval process, section 5 only provided more comprehensive protection when the 
proposed issuance of a NWPA approval was an environmental assessment trigger under the original 
Canadian Environmental Assessment Act.22 Because that kind of environmental assessment regime 
does not appear to be being contemplated (either in the Discussion Paper or the Expert Panel Report), 
the argument for re-instating the previous regime loses some of its force.  
 
Viewed that way, the proposed changes appear to be improvements to the current Navigation 
Protection Act. However, in our view they can be further improved. Like our proposal for the Fisheries 
Act, the Navigation Protection Act could require that the location of works, projects, and activities on 
any navigable water be published on the aforementioned online registry, whether or not they require 
approval under the Navigation Protection Act. This would help government and others track cumulative 
effects, including relating to projects that do not presently require approval.  
 
In addition, government should ensure that any criteria for adding a body of water to the Navigation 
Protection Act’s Scheduled Waters, and the proposed complaint mechanism, are legislated, and not 
merely left to policy. Moreover, a legislated fixed timeline for reviewing the Schedule of Waters would 
significantly increase Canadians’ trust that the process will be completed. 

 
2) Partner with Indigenous Peoples: Working with Indigenous peoples to obtain and incorporate 
Indigenous knowledge in decision-making, alongside other sources of evidence; facilitating early and 
regular engagement and participation in NPA processes, including a tailored process for adding 
waterways in their traditional territory to the Schedule; identifying ways in which Indigenous peoples 
could be involved in monitoring, enforcement and decision-making activities on their traditional lands. 
 
Recommendation: As with the Fisheries Act, we defer to Canada’s Indigenous peoples to comment on 
these and other proposals that are specific to them. 
 
3) Open, Accessible and Transparent Processes: Providing easy, on-line access to information 
about projects; Requiring proponents to provide notice and opportunities for appropriate consultation 
before constructing a work on any navigable water; clarifying the criteria used for the aqueous highway 
test in determining whether a water is navigable; in addition to these system changes, we are also 
considering whether there are priority navigable waters that should be added to the Schedule now, in 
advance of any new process coming into effect. 
 
Recommendation: Similar to the Fisheries Act, we recommend the publication on the public online 
registry to be created of the location of projects requiring NPA approval, especially those that will not be 
subject to the future impact assessment regime, as well as the location of projects on any navigable 

                                                
22 See Law List Regulations, SOR/94-636, Schedule I. 
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water that do not require approval. Such “registrations” will be critical to the Department’s assessment 
and management of cumulative effects, as well as to any regional assessment activity by the proposed 
future impact assessment Commission/, discussed in Part V, section 5(B) of this paper (“Commission”). 

 
Part IV: Gaps 
 
In addition to the Fisheries Act and Navigation Protection Act related-issues referred to in the 
Discussion Paper, we highlight four other issues that in our view should be addressed in the current law 
reform process: (i) Fish passage and the maintenance of flows; (ii) Adaptive Management; (iii) the 
relationship between the Fisheries Act, Navigation Protection Act and impact assessment; and (iv) a 
review of the capacity of the Federal Courts to effectively oversee the administration of these reforms. 
 
(i) Fish passage and the maintenance of flows: Fish passage and the maintenance of adequate 
flows are currently set out in section 20 of the Fisheries Act. This section was actually “modernized” as 
part of the 2012 amendments but with the anticipated excision of the “serious harm to fish” concept, we 
expect that it too will require revision. Currently, this section is triggered where “the Minister considers 
[it] necessary to ensure the free passage of fish or to prevent harm to fish.” Clearer, more objective 
criteria for its application are critical. The Department should also take fuller advantage of section 20 as 
a tool for maintaining the sustainability of Canada’s fishery resources, the power of which has been 
confirmed by Canadian courts.23 Finally, it seems plain to us that flow levels and the location of 
obstructions to fish passage will need to be integrated and reflected in any map of the state of fish and 
fish habitat in Canada, as these are bound to be important considerations from a cumulative effects 
perspective.   
 
(ii) Adaptive management: Another issue of considerable concern is departmental and proponent 
reliance on the concept of adaptive management, especially but not exclusively in the context of fish 
habitat offsetting (previously referred to as compensation habitat). The basic and intuitive idea 
underpinning adaptive management is of learning by doing. As confirmed by some of our own 
research,24 however, it is now widely understood that “unless adaptive management is given some 
legal definition and its application is enforceable in some way, the approach can be used as a 
smokescreen for open-ended and discretionary decision-making that fails to meet legal standards, 
lacks accountability, and fails to incorporate some of the most important aspects of the paradigm.”25 
This is an apt description of Canada’s experience with adaptive management to date.  
 
We discuss adaptive management and set out some basic provisions in Part V of this paper (see 
especially Appendix D). In our view, these provisions should also be made applicable to the Fisheries 
Act to ensure their potential applicability to projects that are not on any designated project list or 
otherwise subject to the future impact assessment regime, as well as to departmental applications of 

                                                
23 See e.g. British Columbia Hydro and Power Authority v Canada (Attorney General) 1998 CanLII 7998. 
24 See e.g. Arlene Kwasniak, “Use and Abuse of Adaptive Management in Environmental Assessment Law and 
Practice: A Canadian Example and General Lessons,” (2010/11) Journal of Environmental Assessment Policy 
and Management; Nathalie J. Chalifour “Case Comment - A (Pre)Cautionary Tale about the Kearl Decision” 
(2009) 5:2 McGill JSDLP 251; Martin Olszynski, "Failed Experiments: An Empirical Assessment of Adaptive 
Management in Alberta's Energy Resources Sector" (2017) UBC L Rev, online: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2909040. 
25 Melinda Harm Benson & Courtney Schultz, “Adaptive Management and Law” in Craig R. Allen & Ahjond S. 
Garmestani, eds, Adaptive Management of Social-Ecological Systems (Dordrecht: Springer, 2015) 39 at 41. See 
also the Expert Panel’s Report, Building Common Ground: “While some participants identified adaptive 
management as a tool that can be used to manage scientific uncertainty of EA predictions, others warned that it is 
sometimes used as an excuse to not meet the requirements of the current assessment process.” 
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the tool (see e.g. Fisheries and Oceans Canada’s “Sustainable Fisheries Framework”,26 its “Policy and 
Operational Framework for Integrated Management of Estuarine, Coastal and Marine Environments”,27 
and its “National Framework for Canada’s Network of Marine Protected Areas,”28 all of which purport to 
incorporate adaptive management).  
 
(iii) The Fisheries Act, the NPA, and Impact Assessment Regime: Our basic recommendation here 
is also fairly straightforward: the Fisheries Act, Navigation Protection Act and future impact assessment 
regime must speak to each other. The registration of all proposed projects that require Fisheries Act 
and NPA approval, and related information, should constitute compliance with a new requirement we 
propose for the new Canadian Impact Assessment Act, when carried out in accordance with the Act. 
We discuss registration under the Canadian Impact Assessment Act in the next part of this Paper.  
 
(iv) Judicial Oversight: A final gap in the Discussion Paper is the role of the courts in ensuring that the 
reforms to the Fisheries Act, Navigation Protection Act and the Canadian Impact Assessment Act are 
properly interpreted and administered. As the government works to enact comprehensive reforms 
across these key federal environmental statutes, it is crucial that the courts, which are tasked with 
overseeing the implementation of the legislation, are adequately resourced. The Federal Court and 
Federal Court of Appeal have recently shown a notable reluctance in conducting judicial review of 
environmental decisions, citing concerns about their lack of expertise and the polycentric nature of 
environmental decisions.29 Such concerns are likely to amplify in the face of an impact assessment 
regime that requires decision-makers to explicitly consider multiple components of sustainability, and 
yet reluctance to review decisions for their compliance with the new laws risks undermining their 
effectiveness. 
 
We strongly encourage the federal government to investigate possibilities for ensuring the federal 
courts are capable of carrying out their constitutional obligation of reviewing environmental decisions.  
In particular, we encourage the government to conduct a review on the need for a specialized 
environmental law branch of the Federal Courts or a specialized federal environmental appeals tribunal. 
 
 
 
 
 

                                                
26 Fisheries and Oceans Canada, “Sustainable Fisheries Framework”, (28 June 2013), online: www.dfo-
mpo.gc.ca/fm-gp/sustainable-durable/fisheries-peches/framework-eng.htm.    
27 Fisheries and Oceans Canada, “Policy and Operational Framework for Integrated Management of Estuarine, 
Coastal and Marine Environments in Canada”, (Ottawa: DFO, 2002), online: http://waves-vagues.dfo-
mpo.gc.ca/Library/264678.pdf.    
28 Fisheries and Oceans Canada, “National Framework for Canada’s Network of Marine Protected Areas”, 
(Ottawa: DFO, 2011), online: http://waves-vagues.dfo-mpo.gc.ca/Library/345207.pdf.  
29 See e.g. Ontario Power Generation Inc. v. Greenpeace Canada, 2015 FCA 186 [Ontario Power 
Generation]. Some of us have argued that the courts’ concerns are to some extent exaggerated – the 
very same judges review equally complex patent, procurement, and competition law cases, for example. 
See Jason MacLean & Chris Tollefson, "Climate-Proofing Judicial Review After Paris: Judicial 
Competence, Capacity, and Courage" (2017) J Envtl L & Prac (forthcoming) [“Climate-Proofing Judicial 
Review”], online: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3018009; Jocelyn Stacey, “The 
Environmental Emergency and the Legality of Discretion in Environmental Law” (2015) 52:3 Osgoode 
Hall LJ 983; Martin Olszynski, “Environmental Assessment as Planning and Disclosure Tool: Greenpeace 
Canada v. Canada (Attorney General)” (2015) 38(1) Dal LJ 207 at fn 205. Nevertheless, if the judges 
themselves are claiming that they do not have the capacity to review these issues, then the government 
ought to investigate options for rectifying this problem. 
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Part V: A New Canadian Impact Assessment Act  
 
The Discussion Paper’s main focus is on a new impact assessment regime. As with the Fisheries Act 
and Navigation Protection Act, the Discussion Paper breaks down its proposal into several broad areas:  

 
1. Addressing Cumulative Effects 
2. Early Engagement and Planning 
3. Transparency and Public Participation 
4. Science, Evidence and Indigenous Knowledge 
5. Impact Assessment 
6. Partnering with Indigenous Peoples 
7. Cooperation with Jurisdictions 
 

The following comments and recommendations are organized in the same manner, recognizing again 
that the Discussion Paper is often written at a high level of generality and that there are considerable 
gaps in its scope.   
 
1. Addressing Cumulative Effects: Developing and strengthening national environmental 
frameworks; conducting strategic assessments that explain the application of these frameworks to 
activities; regional assessments to guide planning and management of cumulative effectives; making 
use of a proposed integrated open science and data platform to inform environmental frameworks and 
regional assessments. 
 
Recommendations: We underscore the vital role that impact assessment can and ought to play in 
addressing cumulative effects of development. We recommend that the new impact assessment 
legislation clearly integrate cumulative effects analysis in project, strategic and regional assessment. 
Requirements for the assessment of cumulative effects have been an important component of project-
level assessments under Canadian law, but the results have been disappointing. That is in part 
because project proponents have limited capacity and authority to address cumulative effects findings 
and government bodies have generally failed to fill the void. The current federal assessment law 
provides for regional studies as a possible response,30 but the provisions have yet to be used. The 
Discussion Paper proposes better attention to cumulative effects through the use of regional and 
strategic assessments (i.e., assessments centred on regional and strategic undertakings – policies, 
plans or programs). We support this idea but recommend clearer delineation of the several means of 
addressing cumulative effects, and the major roles and forms of regional and strategic assessments. 
 
To ensure due attention to cumulative effects, we recommend that the new law:  
 
• Retain assessment of cumulative effects as a mandatory requirement in project assessments; 

 
• As part of the early assessment planning phase, require the Commission to identify potentially 

important cumulative effects issues that cannot be addressed adequately by the proponent and 
ensure the relevant government bodies address these matters in the assessment; 
 

• Retain encouragement of regional effects studies and the consideration of their findings in project 
assessments; 
 

                                                
30 Canadian Environmental Assessment Act, 2012, SC 2012, c 19, s 52, ss 73-77 [CEAA, 2012]. 
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• Provide for the initiation of law-based regional assessments of planning or other strategic level 
undertakings by the federal government alone or in cooperation with other relevant jurisdictions 
(provincial, Indigenous, etc.) to examine broad alternatives for addressing potential cumulative 
effects, and provide authoritative guidance for particular undertakings including project-level 
assessments;  

 
• Provide for law-based strategic assessments of policies, plans or programs that could similarly 

address important cumulative effects, broad alternatives and other big policy matters where the 
issues are not limited to a particular region;  
 

• Require project proponents to explain how the project is consistent with existing strategic and 
regional undertakings that have been assessed under or in accordance with the Act. 

 
To provide a firm base for credible and authoritative regional and strategic assessments, we 
recommend that the new law:  
 
• Establish powers and processes for strategic and regional assessments; 

 
• Provide authority and criteria regulations setting out a strategic undertakings list (equivalent to the 

project list regulations) identifying categories of policies, plans and programs that are subject to 
strategic assessment under the law – including some portion of those now covered by the Cabinet 
Directive on Strategic Environmental Assessment,31 national environmental frameworks,32 and other 
strategic level initiatives (e.g., federal infrastructure funding programs) that could have significant 
consequences for progress towards sustainability;  
 

• Establish a designation mechanism empowering the Minister to require assessment of strategic 
undertakings and strategic undertaking categories not identified in the strategic undertakings list, 
and a petition process for triggering this mechanism; 
 

• Provide for undertaking “federal-only” regional assessments for matters falling under federal 
jurisdiction (e.g. fish and fish habitat, navigation, trans-boundary effects, federal lands and marine 
areas vulnerable to adverse cumulative effects);33 
 

• Provide for federal involvement in cooperative inter-jurisdictional regional assessments, and provide 
incentives for provincial, territorial and Indigenous governments to take the lead in conducting 
regional assessments in cooperation with the federal government (e.g. where such assessments 
exist, the legislation would make them mandatory considerations in any project-level assessment);  
 

• Require a strategic assessment of Canada’s obligations for climate change mitigation under the 
Paris Agreement, within two years of the coming into force of the new legislation. 

 

                                                
31 That the current Cabinet Directive is wholly inadequate was also made clear by the CESD in her 2016 Report, 
online: http://www.oag-bvg.gc.ca/internet/English/parl_cesd_201601_03_e_41017.html.  
32 The Discussion Paper, above note 1, uses the phrase “national environmental frameworks” but does not define 
what this means. We note that the federal government already has at its disposal a set of national environmental 
indicators, which ought to be incorporated into strategic, regional and arguably even project-based assessment: 
https://www.ec.gc.ca/indicateurs-indicators/.   
33 Expert Panel, Building Common Ground, above note 2 at 79 argues that regional impact assessment should be 
required “[o]n federal lands or marine areas with the potential for cumulative impacts” and “[o]utside of federal 
lands and marine areas where there is a potential for, or existing, cumulative impacts on many federal interests”. 
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A key concern reflected in the submissions of numerous individuals and stakeholders, is ineffective 
handling of macro-issues (regional cumulative effects, alternatives that are beyond the proponent’s 
scope and neglected big policy matters) that are important in project assessments, but cannot be 
addressed effectively at that level and tend make project assessments slow and frustrating. In some 
circumstances, it should be possible for those issues to be addressed in timely regional or strategic 
assessments initiated through the petition and designation process indicated above (see Box 2, below). 
In this way, project-based assessments can help inform strategic assessments, just as strategic 
assessments inform project-based assessments.  In other circumstances, those matters that cannot be 
addressed effectively by the proponent and that cannot be taken on as strategic assessment under the 
Act and completed in time to inform the project assessment, will have to be addressed openly in the 
project assessment by government bodies.  
 

 
Box 2. Commission Referral for Strategic Assessment 
 

AA (1) When the Commission receives a petition that complies with the regulations for a 
strategic assessment with respect to any of the matters listed below, it must refer the 
request to the Minister: 

 
(a) a cumulative effects issue that has or will require assessment in multiple project-

level assessments and cannot adequately be addressed at the project-level scale; 
(b) a novel technology or cumulative effects issue; 
(c) a clear policy gap or out-of-date policy which impedes the Commission’s ability to 

conduct a project-level assessment; 
(d) a policy or national framework which does not adequately address its implications 

for project-level assessment. 
 

(2) The Commission must publish its referral on the online registry. 
 

AB (1) The Minister must conduct a strategic assessment on the matter referred by the 
Commission in accordance with the strategic assessment provisions of this Act and the 
regulations, or 

 
(2) The Minister must publish a detailed statement of why a strategic assessment is not 
necessary to ensure that future project-level assessments contribute to sustainability. 

 
 
 
2. Early Engagement and Planning: proponent-led early planning and engagement phase; direct 
engagement between Crown representatives and Indigenous peoples; public notice-and-comment on 
an initial list of issues to consider in the assessment; using the early planning and engagement phase 
to generate guidance for the proponent on how the assessment will proceed. 
 
Recommendations: An inclusive and collaborative early planning and engagement phase is crucial to 
correcting the erosion of public trust in the impact assessment process. While we are supportive of 
many of the proposals in the Discussion Paper and offer specific recommendations below on how to 
realize these proposals, we emphasize that early planning and engagement must be overseen and 
facilitated by the Commission. Especially for major projects, early engagement is critical to ensuring 
that the assessment is seen as fair and legitimate.  
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As further set out below, Commission facilitation of early planning is essential for a) ensuring public 
trust in the process, b) enabling the Commission to do a better job of assessment, and c) ensuring 
efficient administration of the process. 

 
a) Public trust: The government has committed to rebuilding trust in the project assessment system.34 

Rebuilding public trust begins at the very outset of project assessment. A proponent-led early 
planning and public engagement phase risks undermining trust in the process, especially for major 
projects where collaboration and public confidence in the process are essential for effective and 
timely project assessment. While many proponents may be able to lead successful early planning 
and engagement processes, the reality is that they have a strong and potentially conflicting interest 
in the project proceeding. There is also a severe information asymmetry: even at the early planning 
stage, the proponent will know much more about the potential project and its impacts than the 
affected community. In addition, as many proponents develop multiple projects, the proponent will 
know much more about how the assessment regime will work. The Commission could and should 
play an important role in correcting these dynamics. By facilitating the early planning phase, the 
Commission can act as a translator, ensuring proponent information is accessible and understood 
by the community and, conversely, that the proponent hears and understands community concerns.  
 

b) Commission good governance: As the Commission will ultimately be the institution responsible for 
overseeing the assessment, it has its own interest in being involved in the early planning stage. A 
smooth assessment process will ensure that important issues are aired early in the process, 
minimizing ‘surprises’ later in the process. By overseeing the early planning process, the 
Commission can rely on its own expertise to ensure that salient issues are raised for both 
community and proponent consideration. 
 

c) Efficient administration:  A Commission-led early planning process ensures continuity in scheduling, 
record-keeping, and general planning and administration of the assessment process. Irregularities 
in these logistics (e.g. if the proponent is responsible for record-keeping and reporting to the 
Commission on early planning) can act as lightning rods for public controversy, which undermines 
the assessment process and causes unnecessary delays.  

 
Building on the points in the Discussion Paper,35 we specifically recommend:  

 
• A legislative basis for a mandatory early planning and engagement phase, led by the 

Commission (see Appendix A for proposed draft legislation); 
 

• Legislated minimum requirements for face-to-face early planning and engagement to build in 
collaboration and trust; 
 

• A legislated requirement of public notice-and-comment on the initial list of issues to consider 
in the assessment; 
 

• A legislated requirement for the Commission to produce an assessment order that details 
the expected process for the assessment with the cooperating jurisdictions (if any beyond 
the federal government) scope, issues, required information, affected stakeholders, initially 
specified criteria for evaluations and decisions, expected timeline, process characteristics 
(stream) including whether or not the case goes to an independent review panel;  
 

                                                
34 Discussion Paper, above note 1 at 6. 
35 Discussion Paper, above note 1 at 10. 
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• A legislated requirement for the Commission to identify major cumulative effects, 
alternatives and policy issues that go beyond what the proponent can reasonably be 
expected to address effectively, and to assign these matters to relevant government 
agencies to address in the project assessment if the matters have not been addressed in a 
credible strategic or regional assessment under the law. 

 
3. Transparency and Public Participation: open opportunities for meaningful public participation in 
assessments and regulatory reviews, eliminating the standing test used by the NEB, improving 
participant funding programs; increasing user-friendly on-line public access to project information; on-
line access to project tracking; engaging Canadians in a two-way dialogue on assessment and 
regulatory dialogue; greater transparency on reasons for assessment and regulatory decisions; clearer 
transparency requirements for more projects; inclusive monitory and compliance activities. 
 
Recommendations: We applaud the government’s commitment to transparency and public 
participation and support the measures under consideration in the Discussion Paper. We emphasize 
the need for many of these initiatives to be included in the legislation. In particular, the legislation 
should include mandatory language requiring the publication of all notices about assessments and 
regulatory actions on the online registry. In addition, the elimination of the ‘standing’ test used by the 
National Energy Board (i.e., “directly affected,” also incorporated into CEAA, 2012) should not be 
replaced with another test for standing. Public confidence in the assessment process requires 
inclusivity, recognizing also that there are other ways to render public participation more efficient. 
 
We note the importance of the government’s consideration of “[g]reater transparency on reasons for 
environmental assessment and regulatory decisions and timely feedback on how public input was 
considered.”36 Probably the most problematic provision under CEAA, 2012 in this respect (and a hold-
over from the original CEAA) is the “justified in the circumstances” provision. Although several of us 
have argued that a purposive and contextual reading of this provision does require the government to 
provide some kind of justification,37 and the government has at times done so,38 an explicit requirement 
to provide clear reasons – guided by sustainability-based criteria (as further discussed in the next 
section) – is a necessary improvement.  
 
With respect to ensuring inclusive monitoring and compliance activities, we recommend that all 
proponent-generated information (pre- and post-assessment) be presumptively available online unless 
explicitly excluded pursuant to a clear and narrow legislative test, with the burden on the proponent to 
provide notice of its intent to seek exclusion and the reasons for it, which should be reviewable. As 
noted by the Expert Panel, such transparency requirements enable “sunshine compliance” at a low cost 
to the government.39 
 
4. Science, Evidence and Indigenous Knowledge: Moving toward an open science and data platform 
to access and integrate the available science; incorporating Indigenous knowledge alongside other 
sources of evidence; reinforcing rigor through peer reviews of science and evidence in the assessment 

                                                
36 Discussion Paper, above note 1 at 11. 
37 See e.g. Jocelyn Stacey, “The Environmental, Democratic and Rule-of-Law Implications of Harper’s 
Environmental Assessment Legacy” (2016) 21 Review of Constitutional Studies 165; Martin Olszynski, “The 
Mysterious Case of the Missing Justification” (12 December 2013) ABLawg (blog), online: 
https://ablawg.ca/2013/12/12/shell-jackpine-mine-expansion-project-the-mysterious-case-of-the-missing-
justification/. 
38 See e.g. the Decision Statement for the Site C Clean Energy Project, online: 
http://www.ceaa.gc.ca/050/document-eng.cfm?document=100567, and the Decision Statement for the Pacific 
Northwest LNG Project, online: http://www.ceaa.gc.ca/050/document-eng.cfm?document=115669.  
39 Expert Panel, Building Common Ground, above note 2.  
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phase; making science accessible to all Canadians, not just the experts – by providing plain language 
summaries of the facts that support assessments; 
 
Recommendations: We applaud the government’s commitment to open science and an open data 
platform. These changes need to be reflected in amendments to the current Canadian Environmental 
Assessment Registry (CEA Registry) provisions to ensure implementation.40 We also support the move 
towards more peer-review in the process; we note that several scientific publications currently offer 
rapid peer review of submissions that are time-sensitive (two-three weeks),41 which demonstrates the 
viability of this mechanism in the project review context. At the risk of sounding repetitive, legislative 
provisions will be required for this as well.  
 
Finally, with respect to this part, we are of the view that legislative provisions are required to affirm the 
principles of scientific integrity – to ensure that those tasked with the sampling, surveying, analysing 
and writing that is integral to the impact assessment process do so as objectively as possible, without 
interference or influence. The legislation should impose a duty on those involved in impact assessment 
to “conduct, interpret, and communicate” their results “honestly, objectively, thoroughly, and 
expeditiously.”42 This duty would be further elaborated in regulations; the United States Geological 
Service’s Manual provides an example of what a detailed Code of Conduct could look like.43  
 
5. Impact Assessment: Bearing in mind the importance of this part of the legislation, this part of our 
paper is the most detailed and extensive. The discussion is organized as follows:  

 
A. Scope of Assessment 
B. Single Government Agency 
C. Decision-making retained by Minister or Cabinet 
D. Reviewing the Project List Regulations 
E. Registration and Additional Triggers 
F. Assessment Streams 
G. Adaptive Management 

 
A. Scope of Assessment 
 
The Discussion Paper proposes broadening the scope of environmental assessment to include the 
environmental, economic, social, and health impacts of projects to support integrated decision-making. 
The Discussion Paper also recommends the consistent use of Gender-Based Analysis, enhancing the 
assessment of impacts on Indigenous peoples, considering both the positive and negative impacts of 
projects, and strengthening assessments through peer-review of scientific evidence. 
 
Recommendations: To fulfill the promise of the Discussion Paper’s proposals, the government’s new 
legislation must clearly state its overarching purpose, which should be to ensure that approved projects 
are consistent with – and contribute to – sustainability.44 This basic but fundamental point was 

                                                
40 CEAA 2012, s 78. 
41 See e.g. “Rapid Communications” submission category offered by the Canadian Journal of Fisheries and 
Aquatic Science (CJFAS).  
42 American legal scholar Holly Doremus discusses this version of scientific integrity in her article, “Scientific and 
Political Integrity in Environmental Policy” (2008) 86 Tex L Rev 1601 at 1626. 
43 See U.S. Geological Survey Manual, 500.25-Scientific Integrity, at para 7, online: https://www2.usgs.gov/usgs-
manual/500/500-25.html.  
44 See Arlene Kwasniak, “Filling the Gaps in the Federal Government Discussion Paper to Regain Public Trust in 
Federal Assessment” (August 1, 2017) ABlawg (blog), online: https://ablawg.ca/2017/08/01/filling-the-gaps-in-the-
federal-government-discussion-paper-to-regain-public-trust-in-federal-assessment/. 
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understood by the Liberal Party of Canada as far back as 1992 when, as the Official Opposition, it 
introduced an amendment restricting the availability of the “justified in the circumstances” provision, 
which it then described as an “immense loophole,” to projects consistent with sustainable development 
(i.e., “justified in the circumstances because the project contributes to the goal of sustainable 
development”).45 While sustainability is an ambitious concept, it is also entirely workable and capable of 
being consistently adapted to different contexts. Sustainability has been recognized in at least 85 
Canadian statutes,46 and has been effectively operationalized in major Canadian environmental 
assessments, including for the Mackenzie Gas Project,47 the Lower Churchill Hydroelectric Generation 
Project,48 and the Voisey’s Bay Mine and Mill Project.49  
 
Past practice has taught us that, without a clear substantive purpose, environmental assessment is 
often reduced to procedural hoop-jumping that frustrates all stakeholders. CEAA 1992 and CEAA, 2012 
required the designated statutory delegate to use the assessment to determine whether a project “is 
likely to cause significant adverse environment effects” (SAEE) taking into account mitigation 
measures.50 According to Canadian Environmental Assessment Agency (Agency) guidance, 
determining significance is meant to be an objective, legal test based on the evidence presented in the 
environmental assessment process.51 “Significant” is not defined in the Act, however, and the SAEE 
test has numerous critics. The test has been claimed to be too subjective and malleable. For example, 
Professor Chris Tollefson argues “Large, controversial projects should not be able to secure approval 
simply because the proponent’s scientists manage to persuade federal regulators that the predicted 
adverse effects of a project fall below this ill-defined “significance” threshold.”52 The test also has been 
argued to be too limited and therefore unsuitable in some circumstances. For example, Toby Kruger 
argues that “Despite the importance of "significance" in the assessment process, the lack of objective 
criteria to determine when the threshold of significant has been reached in the greenhouse gas 
emissions context has made the process ineffective.”53 
 
Specifically, we recommend: 
 

                                                
45 House of Commons Debates, 34th Parl, 3rd Sess, vol 7 (16 March 1992) at 8291 - 8292 (Hon Chas L Caccia), 
online: http://parl.canadiana.ca/view/oop.debates_HOC3403_07/218?r=0&s=1.  
46 Natasha Affolder, “The Legal Concept of Sustainability.” Paper presented at the Symposium on Environment in 
the Courtroom: Key Environmental Concepts and the Unique Nature of Environmental Damage, University of 
Calgary, March 23-34, 2012, online: http://cirl.ca/files/cirl/natasha_affolder-en.pdf.    
47 See Robert B. Gibson, “Sustainability-based assessment criteria and associated frameworks for evaluations 
and decisions: theory, practice and implications for the Mackenzie Gas Project Review” (26 January 2006), 
online:https://www.ceaa-acee.gc.ca/155701CE-docs/Robert_B_Gibson-eng.pdf.  
48 Canadian Environmental Assessment Agency, “Lower Churchill Hydroelectric Generation Project: Report of the 
Joint Review Panel” (2011), online: http://www.ceaa.gc.ca/052/document-eng.cfm?did=53120.  
49 Canadian Environmental Assessment Agency, Voisey’s Bay Mine and Mill Environmental Assessment Panel 
Report (1999), online: http://www.ceaa-acee.gc.ca/default.asp?lang=En&xml=0a571a1a-84cd-496b-969e-
7cf9cbea16ae.   
50 CEAA, 2012 s 52; CEAA 1992 ss 20, 37. 
51 See https://www.canada.ca/en/environmental-assessment-agency/services/policy-guidance/reference-guide-
determining-whether-project-is-likely-cause-significant-adverse-environmental-effects-requirements-canadian-
environmental-assessment-act.html. 
52 Chris Tollefson “There are at least ten good reasons why Ottawa should start from scratch, and redesign our 
environmental assessment laws”, Policy Options (13 July 2016), online: 
http://policyoptions.irpp.org/magazines/july-2016/canadas-current-environmental-assessment-law-a-tear-down-
not-a-reno/.  
53 Toby Kruger, “The Canadian Environmental Assessment Act and Global Climate Change: Rethinking 
Significance” (2009) 47 Alta L Rev 161. 
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• A legislated definition of sustainability that includes all five pillars identified in the Expert Report (see 
Box 3); 
 

• Legislated requirements that all impact assessments—project, strategic and regional—result in a 
determination of which option(s) makes the greatest contribution to overall net sustainability; 

 
• Inclusion of basic sustainability-based criteria and trade-off rules to guide evaluations and decision 

making (see Box 4); 
 

• A legislated requirement that project assessment consider: the project’s purpose; positive and 
negative impacts over its entire lifecycle; cumulative effects; alternatives to the project and 
alternative means of carrying out the project; public comments; scientific and Indigenous knowledge 
(see Appendix B for proposed draft legislation); 
  

• An institutional and procedural mandate that allows for a rigorous and comprehensive sustainability 
assessment (including public participation at all stages and expert peer review); 
 

• Robust reason-giving requirements to ensure transparency in how the sustainability assessment is 
conducted and the decisions are made. 

  
Based on the lessons learned from best practices in Canada, the new Act should clearly set out its 
guiding definition of sustainability, which may be defined as follows: 
 

 

Box 3. Sustainability 
 
The scope of sustainability considerations covers positive and adverse effects in five broad pillar 
areas – environmental, economic, social, cultural, and health – plus their interactions, with 
particular emphasis on long-term effects and lasting wellbeing.  Progress towards sustainability 
requires improvements in: 
 

• Socio-ecological system integrity; 
• Livelihood sufficiency; 
• Intragenerational equity; 
• Intergenerational equity; 
• Resource maintenance and efficiency; 
• Transparent and democratic governance; 
• Precaution, prevention, and adaptive design and management; and 
• Immediate and long-term integration of gains in all these aspects of sustainability. 

 
While tradeoffs among some of these requirements are sometimes unavoidable, sustainability is 
achieved by avoiding or otherwise minimizing such tradeoffs and maximizing mutually reinforcing 
benefits from these requirements (see also Box 4). 
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This definition arises out of decades of Canadian deliberation and experimentation54 and is also 
consistent with legislative innovations in other jurisdictions. In Wales, for instance, the flagship Act 
setting out the legal concept of sustainability is the Well-Being of Future Generations Act,55 which not 
only incorporates economic development and environmental protection but also includes health, free 
time, public space, equality, and cultural heritage in an across-the-policymaking-sphere approach, 
consistent with Canada’s preferred whole-of-government approach to addressing climate change and 
sustainability.56 In Germany, sustainability similarly encompasses energy, resources, housing, gender, 
food, health, demography, and inclusion.57  
 
Many of the necessary ingredients of a world-class sustainability-based assessment model are already 
set out in the Discussion Paper. The key criterion is that project impacts are assessed in terms of the 
interrelated requirements for progress towards sustainability with a view towards determining the option 
– be it the designated project, an alternative means of fulfilling the public interest purpose of the 
undertaking (project, physical activity, policy, plan or program), or no approval – that makes the 
greatest overall (“net”) contribution to sustainability under the circumstances.  
 
There is no expectation that a credible overall determination can be made quantitatively, though in 
some areas quantitative analyses will be illuminating. Nor is it reasonable to assume some form of 
generic “balancing,” since that signals an immediate acceptance of trade-offs when the public interest is 
best served by undertakings conceived and designed to avoid trade-offs to the greatest extent possible. 
Rather, the determination of net sustainability must be a holistic one that is made contextually in a 
comprehensive, integrated, and fully transparent manner.58  

 
To ensure that designated projects are consistent with and contribute to sustainability, section 19 of the 
Canadian Environmental Assessment Act, 2012 – which sets out the factors presently to be considered 
under environmental assessments – will need to be redrafted (see Appendix B for proposed draft 
legislation). 
 
 
 
 
 

                                                
54 See e.g. Robert B. Gibson, Meinhard Doelle & A. John Sinclair, “Fulfilling the Promise: Basic Components of 
Next Generation Environmental Assessment” (2016) 29 J Envtl L & Prac 252, online: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2670009.   
55 Wales: Well-being of Future Generations (Wales) Act 2015, (anaw 2), online: 
https://futuregenerations.wales/about-us/future-generations-act/.  
56 House of Commons Standing Committee on Environment and Sustainable Development, Evidence, 1st 
Session, 42nd Parliament, 19 April 2016 (Hon. Catherine McKenna, Minister of Environment and Climate Change), 
online: https://www.ourcommons.ca/DocumentViewer/en/42-1/ENVI/news-release/8377826.  
57 Ibid. 
58 It is important to note, however, that sophisticated quantitative “bottom-up” micro-founded analyses of the 
market and non-market damages caused by climate change – including damages across sectors such as 
agriculture, crime, coastal storms, energy, human mortality, and labour – are emerging rapidly and are capable of 
lending social scientific rigour to the sustainability-based assessment model we recommend. See e.g. Solomon 
Hsiang et al, “Estimating economic damage from climate change in the United States” (2017) 356 Science 1362, 
online: <http://science.sciencemag.org/content/356/6345/1362>; see also James Hansen et al, “Young people’s 
burden: requirements of negative C02 emissions” (2017) 8 Earth Syst Dynam 577, online: <https://www.earth-
syst-dynam.net/8/577/2017/esd-8-577-2017.pdf>. For a more holistic approach, see e.g. Jason MacLean, 
Meinhard Doelle & Chris Tollefson, “Polyjural and Polycentric Sustainability Assessment: A Once-In-A-Generation 
Law Reform Opportunity” (2016) 30:1 J Envtl L & Prac 36, online: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2839617.   



 20 

 
Box 4: Understanding Trade-offs  
  
Definition:  
• “a giving up of one thing in return for another”59  
  
Issue for Impact Assessment:  
• To assist in determining when it may be appropriate to accept negative effects on some 
aspect of sustainability as a cost of achieving positive effects on another aspect.  
  
Example:  
•  A trade-off may be allowed if there are no practical options for mitigating the negative effects 
of an undertaking, and there is no reasonable alternative that would entail less regrettable 
trade-offs. 

 
 

 
B. Single Government Agency 
 
Recommendation 1: We fully support the government’s proposal to have impact assessment carried 
out by a single agency. The Expert Panel presented a comprehensive vision of a new Independent 
Assessment Commission, modelled on Canada’s experience with successful independent, quasi-
judicial commissions. In particular, we note that Quebec has decades of positive experience with the 
Bureau d’audience publique en environnement (BAPE), an independent environmental commission, 
that has enjoyed long-standing public support. We recommend that the government take seriously this 
experience and the Expert Panel’s recommendations. A properly-resourced Independent Assessment 
Commission with a robust legislative mandate would go a long way to resolving many of the chronic 
environmental assessment issues that have plagued the federal process. A new Commission would be 
able work collaboratively alongside Indigenous, scientific, industry and public partners as it fleshes out 
the details of its legislative mandate. Should the government choose to create such a commission, we 
note that some of the Expert Panel’s recommendations could be accommodated relatively easily within 
existing institutions. In particular, the necessary audit and ombudspersons functions identified by the 
expert panel could potentially be vested in the Commissioner for Environment and Sustainable 
Development, which already performs similar oversight functions.60   
 
Recommendation 2: In the event that the government is not willing to reform the existing governance 
structure to create an independent commission, we recommend that the new assessment legislation 
impose significant structure on the Canadian Environmental Assessment Agency to ensure that the 
assessment process meets the government’s guiding principles. In this event, the references to 
“Commission” in this Paper should be understood as references to the enhanced and newly structured 
and empowered Agency. Many of the required structures are detailed elsewhere in this submission 
(e.g. Commission oversight of an early planning process, specific legislated requirements for impact 
assessment that determines contributions to net sustainability, etc.).  
 
Recommendation 3: Here we note only the additional institutional requirements not discussed 
elsewhere. Again, although we use the word “Commission”, if government chooses to go with an 
enhanced and newly structured and empowered Agency, references to “Commission” should be 
understood as references to the Agency.  Specifically, we recommend: 

                                                
59 Merriam Webster Dictionary online: https://www.merriam-webster.com/dictionary/trade-off  
60 Expert Panel, Building Common Ground, above note 2 at 53. 
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• Single Commission assessment with life-cycle regulators (e.g. the NEB and the CNSC) as experts 

in the assessment process; 
 

• Commitment to broad expertise amongst Commission decision-makers; 
 

• Separation of functions between Commission decision-makers, assessment facilitators, monitoring 
and enforcement; 
 

• Mandatory peer review of draft assessments by area-specific advisory team, comprised of external, 
independent experts (see section on science, above). 

 
We strongly disagree with the Discussion Paper proposal of joint assessment with life-cycle regulators 
in the cases of major energy transmission, nuclear and offshore oil and gas projects. Lifecycle 
regulators have indispensable expertise for the assessment process. But this is expertise on how the 
project will operate, not on whether, all things considered, the project ought to proceed. The appropriate 
role for life-cycle regulators to play in the assessment process is as experts, in the same way as DFO 
and other government departments participate in the assessment process.  

 
C. Decision-Making Retained by Minister or Cabinet 
 
As noted above, we favour the independent Commission model proposed by the Expert Panel. Under 
this model, the Commission would be the final decision-maker for impact assessment. The 
establishment of such a Commission would act as a short-cut for restoring the trust that the government 
keeps alluding to. Failing that, it will be critical for any new legislation to adequately constrain either or 
both Ministerial or Cabinet decision-making.  
 
As a starting point, we reiterate that there is nothing new or radical about legislating constraints on 
governmental decision-making: “…the existing structure of…government is riddled with efforts to 
anticipate the dangers of unchecked democracy because of concerns about human nature and its 
potential interference with…aspirations for a just society…”61

 In addition to features like bicameralism, 
modern constitutions include “limitations on democratic lawmaking designed to guard against perceived 
human tendencies to rush to judgment against the criminally accused, to silence unpopular speech, to 
disrespect minatory religions…”62

 and so forth.  
 
The same basic dynamic is at play in environmental law, which attempts to constrain various human 
tendencies, including the disproportionate discounting of distant and/or future environmental harms. 
Consequently, if decision-making is to be retained by the Minister or by Cabinet, it must be made as 
transparent as possible, guided by legislated criteria, and subject to meaningful judicial review. In 
addition to our recommendations regarding sustainability criteria (above), the current privative clauses 
contained in sections 29-30 of CEAA, 2012 will need to be repealed and replaced with wording that 
clearly signals to Canadian courts that they have an important supervisory role in the implementation of 
Canada’s impact assessment regime.63 Grounds for judicial review should include errors of law and 

                                                
61 Richard Lazarus, ”Environmental Law After Katrina: Reforming Environmental Law by Reforming Environmental 
Lawmaking” (2007) 81 Tul L Rev 1019. 
62 Ibid. 
63 Presently, and as noted in Part IV above, Canada’s Federal Court and Court of Appeal appear to have 
abdicated their supervisory role – see e.g. Ontario Power Generation, above note 28, and MacLean & 
Tollefson, “Climate-Proofing Judicial Review”, above note 28. 
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unreasonable findings of fact. This, in turn, will encourage all stakeholders to ensure that assessments 
are as rigorous as possible, thereby reducing the potential for protracted litigation.       

 
D. Application of the Legislation to Projects 
 
Recommendations: With respect to the application of the legislated assessment process at the 
project level, we recommend that the new law: 
 
• retains a list of categories of project level undertakings (a modified Regulations Designating 

Physical Activities, which we here call the “Project List Regulations”, as further discussed 
below),  
 

• sets out the broad criteria to be applied in defining categories of projects to be included on 
the Project List, with particular attention to potential for 

 
o effects on progress towards sustainability; 
o cumulative effects with other past, present, or anticipated projects and activities;   
 

• establishes that the Project List will have a special section for projects of the federal 
government and its agencies and corporations, projects on federal lands, and projects with 
federal financial support (federal funds, tax relief, etc.) 
 

• provides authority and process for Ministerial designation of individual projects that are not 
covered in the Project List, includes a public process for nomination of projects for which an 
assessment should be required, and requires the Minister to provide reasons for designation 
decisions based on the purposes of the Act and the criteria for application of assessment 
requirements. 

 
We also support the government’s commitment to periodic review of the Project List Regulations to 
ensure that potentially harmful projects are assessed by the federal government. In order to realize this 
commitment, we recommend that the government harness the expertise of the Commission and the 
public when undertaking this review. Specifically, we recommend: 
 
• Immediate review of the Project List Regulations to ensure that, when the new law comes into 

force, the List is up-to-date and comprehensive; 
 

• Legislated, mandatory annual review of the Project List Regulations by the Minister, to be 
conducted on the advice of the Commission; 
 

• Legislated review trigger, whereby anyone can submit a request to the Commission to consider the 
potential impacts of a project not currently on the List, and issue a report and recommendation to 
the Minister on whether the project ought to be added to the List (see Appendix C); 
 

• Highly constrained discretion to exempt a listed project from review. 
 
As a safeguard, we recommend including in the legislation a provision that will trigger consideration of 
new projects to add to the Project List Regulations (Box 5). As industry moves quickly and new 
environmental concerns can emerge, this provision can enable a proactive approach to assessment 
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and regulation of potentially harmful projects. We note that these safeguards are standard in 
environmental legislation, e.g. the Species At Risk Act64 and the Pest Control Products Act.65 

 
 

 
Box 5. Model legislation to trigger review of Project List Regulations 
 
AA. (1) The Minister must initiate a special review of the Project List Regulations if the Minister 
reasonably believes that a project has the potential to negatively impact sustainability on an area of 
federal authority and is not currently designated by the Project List Regulations. 
 
(2) Any person may request a special review of the Project List Regulations by making a request to 
the Minister in the form and manner directed by the Minister or set out in regulations. 
 
(3) Within a reasonable time after receiving a request, the Minister must decide whether to initiate a 
special review and shall respond to the request with written reasons for the decision. 
 

 
 

E.        Registration and Additional Triggers  
 
Using the proposed common online registry, we recommend that federal authorities be required to 
register notice of project proposals not caught by a future Project List regulation that nevertheless are 
likely to have an impact on an area of federal jurisdiction (for clarity, registration requirements would 
also apply to projects on the future Project List regulation). These other projects – which would not be 
subject to an assessment – would include some that would have triggered an environmental 
assessment under CEAA 1992 through the funding, land, and federal proponent triggers, as well as the 
Law List Regulation, such as applications for certain authorizations under the Fisheries Act, Navigation 
Protection Act, Migratory Birds Convention Act,66 Species at Risk Act, and the Canada National Parks 
Act,67 among others. For these projects, registration would help fill the significant information gap 
between projects that are listed on any revised Project List regulations and all projects that could have 
a sustainability impact on areas of federal jurisdiction.  
 
The purposes of registration are:  
 
(a) to facilitate the federal government's understanding and tracking of the distinct and cumulative 

environmental (and other) impacts of human activities under federal jurisdiction;  
 

(b) to make that information easily available and understandable to the public, industry and other 
governments;  

 
(c) to encourage information-sharing among different jurisdictions and sectors; and  

 
(d) to learn from the registration process in carrying out future approval and post-approval processes. 

 
We reiterate again that registration, by itself, would not trigger an impact assessment.   

                                                
64 Species at Risk Act, SC 2002, c 29, s28(1). 
65 Pest Control Products Act, SC 2002, c 28, s17(4). 
66 Migratory Birds Convention Act, 1994,SC 1994, c 22. 
67 Canada National Parks Act, SC 2000, c 32. 
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We also agree with the Expert Panel proposal,68 with some modifications, that in addition to a 
designated Project List, the new law should provide for additional ways to trigger an impact 
assessment.  
 
First, we propose that the Ministerial discretion in section 14(2) of CEAA, 2012 to require an impact 
assessment regarding a project that is not on the Project List Regulations be retained in the new Law. 
That section reads: 
 

The Minister may, by order, designate a physical activity that is not 
prescribed by regulations made under paragraph 84(a) if, in the Minister’s 
opinion, either the carrying out of that physical activity may cause adverse 
environmental effects or public concerns related to those effects may 
warrant the designation should be retained in the new Law.  

 
Secondly, we propose that the new Law contain provisions to request by petition that a project require a 
federal project IA.  The petition would need to be in the form required by new regulations, and would 
require a given number of signatories. The provisions should give the Minister the authority to decide 
whether to grant the request in accordance with legislated criteria and that the Minister provide reasons 
for the decision. We find it to be unrealistic to exhaustively identify statutory criteria so as to preclude 
any exercise of discretion, as suggested by the Expert Panel. However, the application of criteria and 
requirement to give reasons will collar discretion. The Act should provide for an appeal from the 
Minister’s decision. 
 
See Appendix C for proposed model legislation for registration and additional triggers. 
 
F.    Assessment Streams  
 
Streaming is the legislated provision of different levels of assessment requirements for projects or 
undertakings of different potential significance or complexity. Streaming can apply to project, regional, 
or strategic level assessments. The Expert Panel Report contemplates a single assessment stream, 
reflecting the current CEAA, 2012 regime, which provides for only one stream for projects on the 
designated project list.  By comparison, CEAA 1992 contained a number of assessment streams for the 
project assessments triggered under it, namely screenings (regular, model class, and replacement 
class), comprehensive studies, panel reviews, and mediations. We note that the Discussion Paper 
states “One project – one assessment, with the scale of assessment aligned with the scale and 
potential impacts of the project” (at 7), thus contemplating different assessment streams, but does not 
provide detail on what the streams may be, or how a project is slotted in one stream or another. 
 
We have concerns regarding the approach of the Discussion Paper. It made sense for CEAA 1992 to 
provide for a number of assessment streams as thousands of projects were triggered under that regime 
annually. The situation is quite different when a legislative scheme provides a list of designated 
projects-types, where it already has been determined that each kind of project-type could have 
significant impacts on matters within federal jurisdiction (the designated project list under CEAA 2012 
mostly mirrors the Comprehensive Study List under CEAA 1992, which was designed to capture 
projects with potentially significant adverse environmental effects). If alternative assessment streams 
are permitted for projects falling under the designated project list in new assessment legislation, there 
will likely be constant pressure to reduce assessment requirements, and there will accordingly be 
uncertainty for government, proponents, Indigenous communities, the public, and other stakeholders. 

                                                
68 Expert Panel, Building Common Ground, above note 2 at 3.2.1. 



 25 

The approach would require a "pre-assessment" or screening of projects already required to be 
assessed. This screening will be time-intensive, (e.g. will require consultation), could involve strife and 
controversy, and in our view, is not appropriate or necessary as we hold that there should only be one 
level of assessment for designated projects.  
 
Recommendations:  We recommend that all projects that fall under the designated Projects List be 
assessed by a single legislated assessment process. The situation may be different, however, where 
an assessment is triggered by one of the methods we propose in addition to the designated Project List 
(see discussion under E above). In these cases, it might not be appropriate or necessary for a project 
to undergo the same type of comprehensive assessment as is required for a designated project. For 
assessment triggered by these alternate methods we propose that the Minister determine the level of 
assessment for the project in accordance with regulations or guidance material and that the Minister 
publish its determination of assessment stream on the online registry along with its decision that the 
project requires an impact assessment. Such an assessment could be called an "abridged 
assessment." An abridged assessment could contain only some of the elements of the comprehensive 
assessment required for a designated Project List project. Where elements are required, they 
themselves may be abridged (e.g. a public participation period may be shortened). An abridged 
assessment might be no more than what was a replacement class screening under CEAA 1992, or it 
might be a fairly intensive assessment containing most of the elements of the comprehensive 
assessment required for designated Project List projects. Abridged assessment may be ideal for 
smaller projects that likely do not have significant or consequential impacts on environment or 
sustainability, by themselves or taken together with other projects. Any interested person may comment 
on what should be the assessment stream during the public notice-and-comment period for the 
proposed project we propose for alternate triggering (see E above). 
 
G.     Adaptive Management 
 
As noted in Part IV (Gaps), the basic and attractive idea underpinning adaptive management is of 
learning by doing. As confirmed by some of our own research,69 however, it is now widely understood 
(not just in Canada but in other jurisdictions as well, such as the United States and Australia) that 
“unless adaptive management is given some legal definition and its application is enforceable in some 
way, the approach can be used as a smokescreen for open-ended and discretionary decision-making 
that fails to meet legal standards, lacks accountability, and fails to incorporate some of the most 
important aspects of the paradigm.”70 
 
In the context of the current review process, two of us have already submitted a brief setting out the 
problems with adaptive management as currently practiced in Canada. Rather than repeat that 
analysis, we refer interested readers to that brief.71 Here, we focus on the legislative provisions that in 
our view are necessary to ensure adaptive management’s actual and appropriate implementation. Any 
future impact assessment legislation must include: 
 
• a definition of adaptive management; 

                                                
69 See material cited above at footnotes 23-24. 
70 Melinda Harm Benson & Courtney Schultz, “Adaptive Management and Law” in Craig R Allen & Ahjond S 
Garmestani, eds, Adaptive Management of Social-Ecological Systems (Dordrecht: Springer, 2015) 39 at 41. See 
also Holly Doremus et al, “Making Good Use of Adaptive Management” (2011) Center for Progressive Reform 
White Paper No 1104, online https://ssrn.com/abstract=1808106. 
71 See Martin Olszynski and Arlene Kwasniak, "Monitoring, Follow-Up, Adaptive Management and Quality 
Assurance," paper commissioned by the Federal Expert Panel for the Review of Environmental Assessment 
Processes (January, 2017). 
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• a requirement for the preparation and publication of draft adaptive management plans, which in 

some instances will need to be peer-reviewed; 
 

• the necessary elements of an adaptive management plan; 
 

• a requirement for data to be submitted and made available on a future open data platform; 
 

• Commission authority to modify project conditions in response to monitoring data, and to compel 
adaptive management actions if necessary in response to monitoring data.  

 
We provide some draft provisions at Appendix D, most of which borrow liberally from the work of Craig 
and Ruhl (i.e. Robin Kundis Craig & J.B. Ruhl, “Designing Administrative Law for Adaptive 
Management” (2014) 67 Vanderbilt L Rev 1). Although the legislation was drafted with a view towards 
environmental problems, with minor modifications it could also be applied to problems encountered in 
managing or mitigating other kinds of effects, viz. social, cultural, economic or health effects.  

 
6. Partnering with Indigenous Peoples: open science and data platform to access and integrate the 
available science, evidence and Indigenous knowledge that supports environmental assessment and 
regulatory processes; incorporating Indigenous knowledge alongside other sources of evidence (co-
developing tools, guidance and capacity with Indigenous peoples and protecting the confidentiality of 
Indigenous knowledge where appropriate); reinforcing rigour through peer reviews of science and 
evidence in the assessment phase; making science accessible to all Canadians, not just the experts. 
 
Recommendations: As in the cases of the Fisheries Act and the Navigation Protection Act, we defer to 
Canada’s Indigenous peoples to comment on these and other proposals that directly affect their rights 
and interests.  We do, however, wish to express our support for these proposals.  
 
7. Cooperation with Jurisdictions: more comprehensive cooperation with interested jurisdictions 
(provinces, territories, Indigenous); legislative provisions to allow for substitution of assessments where 
there is alignment with federal standards; developing provisions and criteria to allow for substitution of 
assessments to Indigenous governments; ensuring processes better recognize Indigenous jurisdiction, 
laws, practices and governance systems; allowing ministerial approval of exceptions to legislated 
timelines; working with other governments to guide planning and management of cumulative effects. 
 
Recommendations: We support the government’s commitment to one-project-one-rigorous-
assessment where more than one jurisdiction has decision-making authority over a proposed project. 
We also agree that this approach should be even-handedly extended to Indigenous governments.72 We 
also support the government’s adoption of the Expert Panel’s recommendation to remove equivalency 
from assessment legislation (not mentioned in the Discussion Paper).  However, we are concerned with 
the Discussion Paper’s proposal to allow for the “substitution of project assessments with provinces and 
territories where there is alignment with federal standards …”73 As this section sets out, we recommend 
that new impact assessment law avoid the term “substitution” altogether, and instead seek the most 
efficient, effective, and appropriate inter-jurisdictional arrangements in a joint assessment situation. 
“Appropriate” includes the federal government meeting its impact assessment related responsibilities 
under federal impact assessment legislation, each Crown meeting its constitutional consultation 
obligations, and the assessment rendering the federal government and the other jurisdiction fully 

                                                
72 Discussion Paper, above note 1 at 17. 
73 Ibid. 
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capable of making an informed impact assessment and regulatory decision under its own legislation at 
the end of the assessment process.   
 
We recommend that the new legislation use “cooperative and integrated impact assessment”, or 
other neutral term, rather than baggage-loaded and, as will be explained, misrepresented term 
“substitution.” We see inter-jurisdictional impact assessment on a continuum where at one end there is 
primarily only one jurisdiction’s process that is operative, filling the needs of both jurisdictions, and at 
the other end there are separate impact assessments. We believe that with respect to some impact 
assessments, federal impact assessment requirements could be almost fully integrated into provincial 
or territorial ones so that resulting impact assessment will come close to what is defined as 
“substitution” with remaining elements dealt with cooperatively. Other impact assessment will require 
greater federal presence and involvement.  	  

	  
According to the Expert Panel “substitution” means	  
 	  

When an EA law or process of one jurisdiction (A) is substituted for an EA 
law or process of another jurisdiction (B). The process of jurisdiction A is 
applied to meet the obligations of jurisdiction B. Jurisdiction B makes its 
decisions based on the results of A’s process” (Expert Panel Report 2.2.0).74 	  

 
In our view, substitution of the type described in this definition is rarely, if ever, feasible. There are 
reasons for this including: 
	  
• Each jurisdiction in an inter-jurisdictional assessment situation needs to make decisions based on 

the assessment in accordance with its own legislative requirements. Unless the legislation of each 
jurisdiction is nearly identical, including that the same types of impacts be assessed (e.g. 
environmental, economic, social, health), and have the same way of defining, scoping, and 
measuring impacts, then the single assessment cannot be relied on to inform the required decisions 
of both jurisdictions.  In fact, no provincial or territorial legislation that we are aware of specifically 
requires the assessment of the negative and positive environmental, economic, social, and health 
impacts of a proposed project, as described in the Discussion Paper. 
 

• Regarding provinces and the federal government, there is never complete constitutional overlap 
between federal and provincial interests in a project. For example, a province may assess it for 
impacts on water quality generally while the federal government assesses it for impacts on a fishery. 
The federal government’s inquiries during the impact assessment process will necessarily reflect its 
constitutional authority over fisheries and these interests have a different focus from a province’s 
more general water quality interests. Thus, the process of one jurisdiction and inquiries made during 
that process may not be reliable to meet the information and assessment needs of the other 
jurisdiction. 

 
Second, what the Expert Panel calls “substitution” is not substitution as defined above. It is not simply 
jurisdiction A’s depending on the jurisdiction B’s assessment and then A making its own decision in the 
end. It goes far beyond this simple situation. For example, what the Expert Panel calls “substitution” 

                                                
74 The Expert Panel attributes this definition to Arlene Kwasniak. The definition derives from Kwasniak’s paper 
commissioned by the Federal Expert Panel for the Review of Environmental Assessment Processes, 
“Harmonization, Substitution, Equivalency, and Delegation in relation to Federal and Provincial/Territorial 
Environmental Assessment” (January 2017). See also Arlene Kwasniak, “Environmental Assessment, Overlap, 
Duplication, Harmonization, Equivalency, and Substitution: Interpretation, Misinterpretation, and a Path Forward” 
(2009) 20 J Envtl L & Prac 1. 
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would require jurisdiction B to incorporate all key jurisdiction A federal assessment requirements into its 
own processes, and would require the federal government to be at the assessment table to ensure all 
of its requirements are met. It would require the active participation of federal experts and regulators 
throughout the process.75 One can’t help but see a well-intended duplicity in the Expert Panel’s 
characterization of “substitution.” The Panel was pressured by some provinces and industries to include 
“substitution”, but, given the rest of its Report, it appears that it could not follow through by 
recommending substitution as it defines it. What it recommends as “substitution” is more like integrated 
and cooperative impact assessment than it is like “substitution” as defined. 
 
Third, substitution as defined above can result in inefficiencies. For example, if a province’s impact 
assessment processes are to be substituted for the federal impact assessment processes but the 
province’s processes do not include all of the key elements of the federal processes, then for a 
substitution to occur, the province must change its own processes to incorporate the missing federal 
requirements. British Columbia, the only province actively engaged in substitutions, noted this 
challenge in its submission to the Expert Panel. It specifically mentions the need for the province to 
adjust its assessment of environmental effects to meet CEAA section 5(1)(c) which includes in the 
definition a broad range of health, socio-economic and cultural effects on Aboriginal peoples caused by 
environmental effects.76  It would seem more efficient if the federal government carried out this aspect 
of the assessment rather than the province amending its own process. 	  
 	  
Fourth, stakeholder reaction to substitution has been mixed. Some Indigenous communities have 
condemned substitution,77 while others, for example the Inuvialuit Game Council, may prefer to have 
their assessment processes substituted for federal ones.78 Environmental and other public interest 
organizations argue against substitution. Industry and some provinces favour it, but even they have 
concerns.79	  
 	  
In light of the above, and to reflect candour and transparency, we recommend that the new impact 
assessment law not use the term “substitution” at all. Instead it should provide for cooperative and 
integrated impact assessment in an inter-jurisdictional assessment situation, whether that is with 

                                                
75 Here is the text from the Expert Panel’s Report Building Common Ground, above note 2 at 2.02: “In addition to 
co-operative assessments, substitution should remain an option in an enhanced federal IA process. However, 
substitution requirements should be strengthened to ensure the principle of “harmonization upward” is 
implemented and the highest standards of IA are met. 
Substitution criteria should include: 
1. Sustainability-based scope of issues based on criteria identified in the Planning Phase. 
2. Transparent and accessible information. 
3. Comparable opportunities for public engagement. 
4. Active engagement of federal experts and federal regulators. 
5. Delegation of procedural aspects of the duty to consult. 
6. The principles of UNDRIP, specifically consent, reflected into decision-making. 
7. Integration of independent science throughout the impact assessment. 
8. Meeting existing commitments set out in co-management or consultation agreements.” 
76 British Columbia submission to the Expert Panel, December 20, 2016, at 11 and 12, online: 
http://www.eao.gov.bc.ca/pdf/BCEAO_FinalSubmissiontoExpertPanel_20161219.pdf. 
77 Arlene Kwasniak, “Harmonization, Substitution, Equivalency, and Delegation in relation to Federal and 
Provincial/Territorial Environmental Assessment”, above note 72, at 10-14.  
78 See Expert Panel Indigenous Presentation Session Review of Environmental Assessment Processes 
September 29, 2016 Midnight Sun Complex, Inuvik, NOTWITHSTANDING, at 16-21, online: http://eareview-
examenee.ca/wp-content/uploads/uploaded_files/inuvik-indigenous-presentations-2.pdf. 
79 For example, see Kwasniak, Harmonization, Substitution, Equivalency, and Delegation in relation to Federal 
and Provincial/Territorial Environmental Assessment, above note 72 at 10. 
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Indigenous groups, territories, or provinces. As mentioned earlier, integrated and cooperative impact 
assessment could result in integrating many federal impact assessment elements into another 
jurisdiction’s processes, thus reflecting positive elements of substitution, without incorporating negative 
elements.	  
 	  
In addition, we recommend that new impact assessment law should provide for:	  
 	  
• appropriate process flexibility (e.g. with respect to timelines) to better enable inter-jurisdictional 

cooperation and integration; 
 

• criteria regarding when cooperative and integrative impact assessment arrangements may be 
entered into, e.g. that the integrated and cooperative process include all of the key elements of a 
federal assessment under the new impact assessment law, and that the process enables and 
facilitates the federal government fulfilling its information and consultation needs to exercise 
authority under its legislation and make informed decisions at the end of the process; 
 

• upward harmonization, so that the higher standards and safeguards of the jurisdictions’ 
requirements for assessment apply in an inter-jurisdictional assessment.    

 	  
The legislation should also permit the federal government to enter into short and long-term cooperation 
and integration agreements with other jurisdictions that provide for the following:	  
 	  
• determining and coordinating respective impact assessment stages and responsibilities; 

 
• determining which elements of impact assessment processes will be integrated into one 

jurisdiction’s processes and how that will be effected; 
 

• jointly devising a schedule for completion of each stage of assessment;   
 

• reducing or eliminating duplicative requirements on proponents (e.g. avoiding their having to 
provide the same information to different levels of government or different agencies at different 
times or in different forms); 
 

• determining key timelines such as with respect to initial review or screening of proposals, project 
planning, information requests, and decision-making points; 
 

• coordinating and integrating terms of reference; 
 

• coordinating and integrating public participation; 
 

• coordinating and integrating as appropriate consultation and accommodation with Indigenous 
peoples; 
 

• coordinating and integrating as appropriate mitigation measures, monitoring, follow up, and 
adaptive management;  
 

• coordinating and integrating administration of impact assessments, including by a single window 
approach; 
 

• establishing mutual agreeable guidelines or standards for determining elements of each 
jurisdiction’s impact assessment requirements, which could include, depending on impact 
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assessment legislation, environmental, economic, health, social, and cultural effects; cumulative 
effects; significance of effects, etc., and dividing up responsibilities regarding elements where one 
jurisdiction’s legislation, but not the other’s, requires elements; 
 

• other matters set out in regulation or guidelines.  
 

 
* * * 
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Appendix A 
 

Model Legislation: Commission-Led Early Planning and Public Engagement Phase 
 
  

 Registration of project 
 
AA (1) The proponent of a proposed designated project must provide to the Commission a 

description of the proposed project containing the information required by the applicable 
regulations. 

 
 (2) The proponent must provide the description to the Commission within the time limitation 

prescribed by regulation. 
 
            (3) The Commission may request additional information from the proponent it deems required 

for it to initiate the planning and public engagement project phase.   
 
  
AB (1) Upon the Commission’s being satisfied that the description of the designated project 

includes the required information under section AA, it must post the following on the online 
registry: 

 
(a)  the proposed project description; 
(b) supplemental information including additional impacts or alternatives to be considered in the 

early planning process; 
(c) a list of resources that the public may wish to access to better understand the nature of the 

project [note: e.g. past assessments of similar designated projects, links to government 
webpages such as the Toxic Substances List]; 

(d) contact information for the assessment facilitator for the project; 
(e) information on how to register interest in the project to receive ongoing updates; 
 

Early planning meeting 
  
AC The purpose of early planning and public engagement is to ensure all interested persons have 

the opportunity to be informed about project proposals at early stages and to raise concerns 
about the project, potential alternatives and alternative means before project design elements 
are finalized.  

 
AD (1) The Commission must arrange a minimum of one early planning meeting for a proposed 

designated project to be held in a community proximate to the proposed project. 
 
            (2) The Commission must 
                  (a)  notify the proponent of the time, date, and location of the meeting, and 
                  (b)  post on the online registry a minimum of 14 days-notice of the meeting. 
 
 (3) The early planning meeting must be attended by at least one representative of the 

Commission and at least one representative but no more than three representatives of the 
proponent. 

 
 (3) The Commission must develop guidelines for facilitating discussion about the proposed 

project, its impacts and how these impacts will be addressed through the assessment process. 
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(4) The Commission must keep appropriate records of the early planning meeting to ensure 
questions and concerns are addressed in the assessment process. 
 

List of Issues 
 
AE (1) Within 30 days of concluding a early planning meeting, the Commission must publish on the 

online registry an initial list of issues to consider in assessment, based on input from the early 
planning meeting. 

 
 (2) The initial list of issues to consider in assessment is subject to a 60-day public notice-and-

comment period. 
 
 (3) The Commission must consider public comments on the initial list of issues.  
 
AF (1) The Commission must publish a final list of issues on the online registry. 
 
 (2) The Commission must publish an explanatory note on the list of issues that explains why 

any issues identified in the early planning and public engagement process or the public notice-
and-comment period were excluded from the final list of issues. 

 
 Process Order 
 
AG  (2) At the end of the early planning and public engagement phase, the Commission must 

publish a process order that includes: 
(a) the scope of the project to be assessed, 
(b) the issues to be assessed 
(c) the scale of assessment required 
(d) information required for both project assessment and regulatory requirements, 
(e) opportunities for public participation, and 
(f) the expected timeline for reaching a decision.  

 
Early Planning and Engagement Regulations 
 
AA  (1) The description of the proposed project must include 

      (a) a brief summary of the project’s purpose, 
 (b) a map of the area in which the project is proposed to be developed, 
 (c) a list of the potential impacts of the project, both positive and negative, 
 (d) potential alternatives to the project. 

 
AB (2) The Commission must appoint an assessment facilitator who will be responsible for ensuring 

timely distribution of updates on the assessment process to persons who have registered as 
interested in the project. 
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Appendix B 
 

Model legislation for impact assessment factors to be considered 
 
 
Designated project’s purpose and effects 
 
AA  The impact assessment of a designated project must expressly and comprehensively consider and 
explain its purpose and effects, including: 
 
(a) the public interest purpose of the designated project over its full lifecycle; 
 
(b) the positive and negative effects of the designated project over its full lifecycle and the lifetime 
of any lasting legacy effects, including the direct, indirect, short term and long term, and cumulative 
effects that are likely to result from the designated project, with recognition of uncertainties and their 
implications, in terms of the Act’s requirements for progress towards sustainability, covering the 
environmental, economic, social, cultural, and health components of sustainability; 

  
(c) the foreseeable interactions among the project’s effects in relation to the Act’s requirements for 
progress towards sustainability;  

 
(d) the distribution of positive and adverse effects of the project, including analysis of gender equity 
effects and effects on Indigenous rights, interests and communities; 

 
(e) foreseeable trade-offs among the positive and adverse effects in relation to the Act’s 
requirements for progress towards sustainability. 
 
Reasonable alternatives 
 
AB  The impact assessment of a designated project must expressly and comprehensively consider and 
explain reasonable alternatives to the project, including: 
  
(a) the positive and negative effects of reasonable alternatives to the project as proposed that are 
capable of achieving the purpose of the designated project, including:  
 

(i) alternatives in project components and design, and 
 
(ii) alternatives in the general approach or character of the project,  

 
(b) the direct, indirect, and cumulative effects that are likely to result from the alternatives over their 
full lifecycles, in light of the purposes, scope, and criteria established in the Act;  
 
(c) the foreseeable interactions among the alternatives’ effects in relation to the Act’s requirements 
for progress towards sustainability over their full lifecycles; 
 
(d) the distribution of positive and adverse effects of alternatives, including analysis of gender 
equity effects and effects on Indigenous rights, interests and communities; 
 
(e) foreseeable trade-offs among the positive and adverse effects of alternatives in relation to the 
Act’s  requirements for progress towards sustainability. 
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Null alternative 
 
AC The impact assessment of a designated project must expressly and comprehensively consider and 
explain the null alternative, meaning that that neither the designated project nor any alternative means 
is approved, including: 
 
(a) the positive and negative effects of the null alternative, including the direct, indirect, and 
cumulative effects that are likely to result from the null alternative in terms of the interrelated 
requirements of the environmental, economic, social, cultural, and health components of sustainability;  
 
(b) the foreseeable interactions among the null alternative’s effects in relation to the Act’s 
requirements for progress towards sustainability;  
 
(c) the distribution of positive and adverse effects of the null alternative, including analysis of 
gender equity effects and effects on Indigenous rights, interests and communities; 
 
(d) foreseeable trade-offs among the positive and adverse effects in relation to the Act’s 
requirements for progress towards sustainability. 
 
Public participation 
 
AD The impact assessment of a designated project must expressly and comprehensively consider and 
explain its response to public participation, including comments from the public, including local 
residents, potentially affected communities, parties with knowledge relevant to the designated project, 
its alternatives, or the impact assessment process itself, and any other interested persons. 
 
Peer-reviewed evidence and Indigenous knowledge 
 
AE The impact assessment of a designated project must expressly and comprehensively consider and 
explain its response to comments, including but not limited to any peer-reviewed analysis, from internal 
governmental scientific secretariats, advisory committees, independent experts, or other government 
bodies, and comments reflecting Indigenous knowledge. 
 
Comprehensive and integrated comparative assessment 
 
AF The impact assessment of a designated project must expressly and comprehensively consider and 
explain, based on a comprehensive and integrated comparative analysis of the factors in sections AA-
AE, applying explicit sustainability-based criteria from the Act or regulations, whether the project as 
proposed is preferable to 

 
(a) the reasonable alternatives, and 
 
(b) the null alternative,  

 
in terms of an overall contribution to sustainability. 

 



 35 

Appendix C 
 

Model Legislation for Registration and Additional Triggers 
 
AA(1) A Federal Authority with approval authority over a proposed project must register on the online 
registry notice of all project proposals that are 
 
(a) listed on the designated projects list in the Projects List Regulations; 
(b) otherwise described or listed in the legislation as requiring notice. 
 
(2) The Federal Authority must register a proposed project upon receipt of a completed project 
description, and must  
 
(a) include information required by the regulations, and  
(b) update information on the online registry in accordance with the regulations. 
 
2(1) A request to the Minister to determine whether a registered project that is not listed in the Project 
List Regulations should require an impact assessment may be made by petition in accordance with the 
regulations.  
 
(2) Where a request is made under subsection 2(1), the Minister must make the determination.  
 
(3) In making the determination the Minister must consider the potential sustainability impact of the 
project on an area of federal authority taking into account 
 
(a) the location of the project in relation to potential environmental, social, cultural, health, and 
economic impacts; 
(b) cumulative impacts of the project when considered with other existing or proposed 
development; 
(c) a regional or strategic plan applying to the project location; 
(d) concerns expressed by the public and Indigenous persons and communities; 
(e) potential impacts on Indigenous interests or rights; 
(f) other matters set out in a regulation or guideline. 
 
(4) The Federal Authority with approval authority over a project must cooperate with the Minister in 
making a determination under subsection (2) and upon request of the Minister must obtain additional 
information from the project proponent and provide it to the Minister.  
 
(5) The Minister must provide a minimum of 45 day public notice –and - comment period on the online 
registry of its intent to decide whether a proposed project will require an impact assessment.  
 
(6) Within 14 days of the close of the public-notice-and-comment period the Minister must decide 
whether a project requires an impact assessment. 
 
(7) Where the Minister decides that a project requires an impact assessment the Minister must 
determine the assessment stream for the project in accordance with regulations and guidelines. 
 
(8) The Minister must publish the decision on the online registry within 7 days of making it, and include 
reasons for its decision that set out how its decision 
 
(a) addresses the matters under subsection (3); 
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(b)   takes into account public and Indigenous persons and communities’ comments; 
(c) addresses Indigenous interests and rights. 
 
(9) Where the Minister decides that a project requires an impact assessment the Minister’s decision 
published online must also set out the assessment stream the Minister determined for the project and 
the reasons for determining that assessment stream.  
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Appendix D:  

 
Model Legislation: Adaptive Management80 

 
AA Definitions 
 
 “Adaptive management” means a decision-making process based on the structured and iterative 
implementation of management measures, with comprehensive monitoring of relevant system 
indicators, in the attempt to achieve specific management goals or objectives or reduce uncertainty 
about a system that an agency, department or proponent is likely to affect in the carrying out of a 
management measure. It includes a continuous six-step cycle of problem identification, plan design, 
plan implementation, plan monitoring, evaluation of implementation, and adjustment based on 
monitoring results. 

 
“management measure” includes a “mitigation measure” as defined in this Act, as well as a program or 
policy carried out by a relevant Minister or their department or agency. 

 
“relevant Minister” means the Minister of Environment and Climate Change, the Minister of Fisheries 
and Oceans, or the Minister of Transport.  

 
AB Availability of Adaptive Management 
 
(1) Where a proponent or relevant Minister proposes a management measure whose effects are 
uncertain, beyond a de minimis range, they may rely on adaptive management as a means of reducing 
that uncertainty and attempting to achieve their stated management goals or objectives. 
 
(2) Subsection (1) only applies where the application of adaptive management is not inconsistent with 
any other applicable legislative requirements, recognizing that adaptive management cannot guarantee 
positive environmental outcomes. 

 
AC Adaptive Management Plans 
 
(1) Where a proponent or relevant Minister proposes to rely on adaptive management, they must 
prepare an adaptive management plan that contains the following elements:  

 
a) a description of the problem that requires or merits the application of adaptive management, 

including the relevant issue(s) of uncertainty; 
 

b) the objective(s) of the adaptive management plan; 
 

c) the indicators that the relevant Minister or proponent plan to monitor, including: 
 

i. the past status of those indicators, if know;  
ii. the current status of those indicators;  
iii. the desired final goal or status for each indicator;  

                                                
80 As noted in our paper, these provisions are modeled after the legislation proposed by Robin Kundis Craig & 
J.B. Ruhl, “Designing Administrative Law for Adaptive Management” (2014) 67 Vanderbilt L Rev 1. 
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iv. changes in indicator status that would indicate a positive change in the system being 
managed and at least one means of determining whether such changes are caused by 
the management measures that the proponent has implemented; 

v. changes in indicator status that would indicate a negative change in the system being 
managed and at least one means of determining whether such changes are caused by 
the management measures that the proponent has implemented;  

vi. abort indicators: threshold measurements or indicator statuses that, individually and 
collectively, indicate that the Minister’s or proponent’s current management measures 
should be terminated and a new adaptive management plan adopted; and  

vii. finished indicators: threshold measurements or indicator statuses that, individually or 
collectively, signal that the agency’s management measures have achieved the 
system benefits that they were intended to achieve. 

 
d) A detailed monitoring plan for systematically and consistently monitoring the indicators in (c) 

using a uniform and scientifically defensible methodology, including its plan for collecting and 
reporting data. The relevant Minister or proponent shall explain how their monitoring plan 
accounts for stressors, threats, and perturbations and how the monitoring plan accurately 
assesses the entire system being managed in a comprehensive fashion. 
 

e) Initial Management Measures. The relevant Minister or proponent shall describe in detail: 
 

i. the initial set of management measures that they intend to implement and their 
reasons for choosing those measures; 

ii. the results that it expects from its initial management measures based on best 
information available; 

iii. system or component responses that will induce the Minister or proponent to adjust 
their management measures, with explanations of why such system responses justify 
adjustment the management measures and of how the agency will make such 
adjustments to its management measures; 

 
f)  Data and Report Release Schedule: The relevant Minister or proponent shall specify a schedule 

for releasing monitoring data to the public, with data releases to occur no less frequently than 
once every six months. The relevant Minister or proponent shall also specify a schedule for 
reporting to the public on its progress in implementing its adaptive management plan, with 
reports to be released no less than once a year. 

  
(2) The adaptive management plan referred to in (1) must be complete before the relevant Minister or a 
proponent take any actions in relation to the management measures, at which time the plan becomes 
enforceable and subject to the jurisdiction of the Federal Court.  
 
(3) The adaptive management plan referred to in (2) may also be incorporated as a term of any federal 
authorization, permit, or license.  

 
AD Obligation to continue 
  
(1) A Minister or proponent applying adaptive management shall continue to adopt subsequent 
adaptive management plans until the relevant Minister or proponent can demonstrate that: 

 
a)  the Minister’s or proponent’s management measures have generated all or a significant portion 

of the information required, resolved all or almost all of the management uncertainties, and 
stably achieved all of the management goals for the system; or  
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b)   the Minister or proponent has encountered:  

  
i.   repeated achievement of abort indicators; or  
ii.  significantly changed circumstances in the system; or 
iii.  significant new information about the system indicates that the initial decision to 

pursue adaptive management was in error or that effective adaptive management has 
become impossible or impracticable to implement for this system. 

 
AE Subsequent plans 
  
(1) Every subsequent adaptive management plan shall contain all of the components specified in 
section AC.  
 
(2) In addition, each subsequent adaptive management plan shall also:  

 
a) Evaluate the monitoring data collected, both in the most recent implementation of the 

adaptive management process and over the course of the entire adaptive management 
process. Such evaluation should indicate whether the Minister or Agency is making progress 
toward management goals and, if so, at what rate; analyze failures of progress; identify 
stressors, perturbations, or unexpected events that have affected the achievement of 
management objectives; and indicate whether the Minister or proponent can confidently 
conclude that changes in indicator statuses are the result of the their management 
measures. The Minister or proponent shall also consider whether new monitoring 
methodologies are appropriate, but if they choose to adopt such new methodologies, they 
shall ensure that data already collected will be compatible with and comparable to data 
collected pursuant to the new methodologies.  

 
b) Based on the data evaluation required in subparagraph (a), identify and explain any 

changes to the previous adaptive management plan or plans in light of new information, 
increased understanding of the system being managed, increased or decreased risks, and 
increased or decreased uncertainties.  

 
c) Propose new management measures for the next implementation period, explaining why 

those management measures are appropriate, desirable, or required. 
 

AF Enforcement  
 
(1) Where adaptive management is being undertaken by a proponent, the relevant Minister has the 
power to compel the proponent to initiate new management measures in response to monitoring data. 
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Appendix E: 

 
Sustainability Assessment Excerpts (Lower Churchill Hydro-electric Project) 

 
17.1 INTRODUCTION 
 
This chapter is intended to provide assistance to decision makers based on the Panel’s lengthy and 
detailed involvement with the proposed Project over the past two and a half years, and invaluable 
experience in being able to engage in a dialogue with the Nalcor and a wide range of review 
participants during the hearing.  
 
To address the complex task of providing advice as to whether and how the Project would contribute to 
sustainability, the Panel has been guided by the following principle 
 
The effects, risks and uncertainties of the Project should be fairly distributed among affected 
communities, jurisdictions and generations, and the Project should result in net environmental, 
social and economic benefits. 
 
The Panel’s Terms of Reference mandate it to consider a broad range of social, cultural, economic and 
biophysical adverse effects and benefits of the Project, and to consider the need and purpose of the 
Project and potential alternatives. These are all issues that go beyond the identification of significant 
adverse environmental effects… 
 
In the remainder of this chapter, the Panel, to the best of its ability and within the constraints of 
available information, presents the Panel’s key findings with respect to the major components of the 
assessment, when considering whether the Project would be likely to result in overall benefits, whether 
the outcome is uncertain, or whether the effect of the Project would likely be negative.  
 
It is worth noting that in contrast to much of the assessment, which focused on the important task of 
understanding potential adverse effects, the sustainability assessment focuses on whether and how the 
Project could deliver net benefits. A net contribution to sustainability could be the basis for determining 
under the Canadian Environmental Assessment Act whether significant adverse effects are justified in 
the circumstances, and whether, under the provincial environmental assessment process, the Project 
should proceed in light of the Panel’s significance findings. 
 
The Panel hopes that the following observations will assist government decision makers in reaching 
their respective Project decisions. 
 
17.2 WOULD THE PROJECT PROVIDE NET ECONOMIC BENEFITS? 
 
The construction and operation phases of the Project would be very different. During construction, jobs, 
business opportunities, spin-off opportunities, taxes, and wood utilization opportunities would be among 
the key economic benefits. For the operation phase of the Project, there would be more limited job 
opportunities, though these would still likely be important to the local economy. Other long-term 
economic opportunities would include increased business capacity, opportunities related to the training 
legacy of the Project and, with the availability of additional lower-cost power in Labrador, opportunities 
associated with energy security and price stability, and provincial revenues for the life of the Project. 
 
For Innu Nation, there would be considerable economic opportunities associated with the settling of its 
land claim and the associated control over its economic future. Innu Nation would also receive 
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considerable revenues for the life of the Project, and members of Innu Nation would have training and 
employment opportunities. Innu Nation companies and joint ventures would have opportunities worth 
many millions of dollars associated with servicing the needs of the Project. 
 
Adverse economic effects and risks of the Project are moderate, and largely centered around the 
uncertainties and risks surrounding the viability of the Muskrat Falls facility, and the uncertainty about 
market access for Gull Island power. If the Muskrat Falls facility were to proceed by itself because 
market access could not be resolved in a manner that makes Gull Island economically attractive, there 
is a risk that the Project would not generate sufficient revenues to cover the various mitigation and 
compensation commitments and needs associated with the Project, or the revenues for the Province 
necessary to ensure long-term economic benefits, and that it would result in higher power rates for the 
Island of Newfoundland than would be the case without it. The Panel has therefore recommended a 
formal financial review and an independent alternatives assessment to resolve these uncertainties and 
allow for a more accurate assessment of the economic risks. 
 
Other adverse economic effects and risks include the potential challenges associated with existing 
businesses retaining employees in Happy Valley-Goose Bay, the stress of the Project on some local 
infrastructure, and the risk of adverse effects associated with a potential economic downturn at the end 
of the construction phase of the Project. On balance, the risk of these adverse economic effects is 
moderate. 
 
If the whole Project proceeds, the Panel has reasonable confidence that the adverse economic effects 
and risks would be outweighed by the potential for large-scale economic benefits. Economic benefits 
during construction would be centered on jobs and business opportunities, while the dominant 
economic benefit during operation would arise from the potential revenues the Project would generate 
for the Province. The financial review recommended by the Panel (Recommendation 4.1) should give 
government decision makers a better understanding of whether these net economic benefits would 
materialize. 
 
The results of the alternatives assessment recommended by the Panel (Recommendation 4.2) may 
affect whether a government decision to permit the Muskrat Falls facility to proceed should be made on 
the basis of a separate sanction decision by Nalcor, or whether other options, which might include 
commitments by Nalcor to a Gull Island only or a joint sanction decision for Muskrat Falls and Gull 
Island, should be considered. 
 
The Panel believes that only after the financial review and alternatives assessment have been 
completed would government decision makers be in a position to carefully consider whether the 
Project, under the various scenarios contemplated by Nalcor, would have a net economic benefit, and 
at what scale. 
 
17.3 WOULD THE PROJECT PROVIDE NET SOCIAL AND CULTURAL 
BENEFITS? 
 
Jobs, training and education, while offering economic benefits discussed in the previous section, also 
offer social benefits. In addition, the Project would offer gender equity opportunities and benefits to 
disadvantaged groups. Mitigation programs, both those proposed by Nalcor and those recommended 
by the Panel may provide additional social value. 
 
The details of the agreements negotiated between Innu Nation, Nalcor, and federal and provincial 
governments were not available to the Panel; however, it is reasonable to expect that these 
agreements would be a catalyst for social and cultural opportunities for the Innu Nation. The Project 
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would provide more opportunity to engage in a wage way of life, including the associated potential 
social benefits. The Project would also have the potential to result in a better appreciation and 
commemoration of the cultural heritage of the area. 
 
Increased wages would clearly offer social benefits, but also have a history of contributing to social 
problems. A key concern among the potential adverse social effects would be the risk of increased drug 
and alcohol abuse resulting from an influx of money into Labrador communities. 
 
This in turn would lead to a range of adverse social consequences. Individual members of communities 
in the vicinity of the Project who would not directly benefit from the Project in terms of jobs or increased 
business but would be affected by adverse social consequences such as increased cost of housing and 
services, would also be likely to experience some negative social effects. Out-migration from coastal 
communities would be beneficial to individuals who make this choice, but would have a negative impact 
on those communities. 
 
The Project would have some negative effect on the culture of Aboriginal communities. Most notable 
among these effects would be the impact on the reliance on country food. Some of these effects would 
be direct impacts in the form of displacement of sources of food. Others would be indirect, such as the 
effect of food advisories, and the perception that country food is contaminated. Other cultural impacts 
on Aboriginal communities include the cumulative threats to their traditional way of life, the “loss of the 
river”, the loss of sites of cultural importance to Aboriginal communities, and the effect of the Project on 
Aboriginal elders who are particularly attached to traditional values.  
 
There are reasonable opportunities to reduce adverse social impacts and enhance benefits, but this 
outcome is not guaranteed based on the current mitigation commitments by Nalcor and the 
Government of Newfoundland and Labrador. A key question is whether the resources and a sustained 
effort would be put into assisting interested Labrador communities into a future that supports both a 
traditional way of life and a wage economy, and does so in a way that allows communities to choose 
their own path and offers social harmony. 
 
The Panel notes that respect for traditional belief systems and the culture of affected Aboriginal 
communities by Nalcor and all governments involved would be important in ensuring the healing of the 
relationship with Aboriginal communities. The efforts made in this regard, in turn, would affect the ability 
of the Project to deliver net social and cultural benefits.  
 
The Panel also notes that it has limited information on current use of land and resources for traditional 
purposes. In particular, the Panel is not in a position to assess how complete the information available 
on use of the Project area by members of NunatuKavut and by Aboriginal communities in Quebec is, 
making it difficult to conclude on the social and cultural impact of the Project on these communities. 
Furthermore, the Panel does not have a mandate to assess the strength of claims to Aboriginal rights 
and titles. 
 
Clearly, the Project has the potential to result in social benefits to residents of Newfoundland and 
Labrador. Among these benefits are employment opportunities, energy security, improved infrastructure 
and social services. At the same time, the Project is likely to result in adverse social impacts, in 
particular to the communities of Happy Valley-Goose Bay and Sheshatshiu, the scale of which would in 
part, be determined by the commitment to, and success of mitigation measures. 
 
The Panel notes that it is inherently difficult to predict the social and cultural consequences of this 
Project, as it depends on the choices made by community leaders and individuals within affected 
communities. Key to a positive social and cultural outcome, therefore, would be an ongoing 
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commitment from all involved to address social issues, conduct careful monitoring, and provide the 
resources necessary to respond to the unexpected. 
 
The Panel concludes that it is possible but uncertain that the Project as proposed by Nalcor would 
result in net social benefits. However, there are clearly opportunities to put in place measures on a 
sustained basis to mitigate negative social effects and enhance social benefits sufficiently so that the 
Project has the potential to result in net social benefits. Effectively implementing the recommendations 
in this report would go a long way to achieving this. 
 
17.4 WOULD THE PROJECT HAVE NET BIOPHYSICAL BENEFITS? 
 
The Panel’s conclusion with respect to the key biophysical benefits of the Project is addressed in some 
detail in the Chapter on the Atmospheric Environment, mainly due to the focus on greenhouse gas 
emission displacement. The key biophysical benefit of the Project would be the displacement of other 
energy sources that would otherwise produce greater adverse effects. This means that the assessment 
of the biophysical benefit is linked to an understanding of whether the Project would displace coal, oil, 
gas, wind, hydro, nuclear, or energy conservation and efficiency efforts. 
 
The quantification of the biophysical effects displaced by the Project is challenging. To reach a firm 
conclusion, the Panel would have to have accurate information on the sources of energy the Project 
would displace. Because this information was not available, the Panel can only make general 
comments about how large-scale hydro projects generally compare with major other sources of 
electricity. As a starting point, because all other sources of energy have some adverse biophysical 
effects associated with them, it is safe to conclude that the Project will displace some adverse 
biophysical effects elsewhere. 
 
From a greenhouse gas emissions perspective, the Project would offer significant advantages over 
fossil fuel-based energy sources, and be generally comparable to wind, other hydro and nuclear power. 
Conservation and efficiency measures would rate better than the Project. From a general biophysical 
perspective, large-scale hydro again tends to rate better than fossil fuel based energy, but does not rate 
as well as wind or conservation and efficiency measures. 
 
All this means that in order to avoid a net biophysical deficit the Project would have to maximize the 
displacement of fossil fuel based energy sources, and avoid the displacement of wind and conservation 
and efficiency measures. For the Island of Newfoundland, the independent alternatives assessment 
should allow government to better determine what energy sources the Project would displace. For other 
markets, the Panel did not receive sufficient information to determine displacement of fossil fuels by the 
Project but recognized that there would likely be ample opportunity.  
 
Contrary to the uncertainty around potential biophysical benefits, the key adverse biophysical effects 
are reasonably well understood and assessed in some detail in the Aquatic and Terrestrial Chapters. 
The Panel in particular made a number of significance findings with respect to fish and fish habitat loss, 
terrestrial habitat loss, riparian habitat loss, and the risk to the threatened Red Wine Mountain caribou 
herd. A number of other adverse biophysical effects of the Project were noted in these chapters. 
 
Only in case of displacement of fossil fuel-based power would there be any basis for concluding that 
the Project would result in a net biophysical benefit. Having said this, it is important to acknowledge the 
difficulty of comparing the significant adverse effects on the local environment against the concept of 
displacing greenhouse gas emissions and unspecified biophysical harm elsewhere. 
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As proposed, the Panel cannot conclude that the Project would result in net biophysical benefits. 
However, there are opportunities to minimize the biophysical deficit created by the Project. If care is 
taken to ensure the adverse effects are reduced through the additional mitigation measures proposed, 
careful monitoring and a commitment of the resources necessary to implement the inevitable adaptive 
management measures needed to respond to unanticipated consequences, the biophysical deficit can 
be significantly reduced. If in turn, additional measures are taken to ensure that the power from the 
Project displaces only fossil fuel based power, and most importantly does not displace renewable 
energy sources and conservation and efficiency, the Project could result in net biophysical benefits. 
 
Finally, if it is not possible to create net biophysical benefits within the boundaries of the Project, the 
Panel suggests that consideration be given to compensating for the biophysical deficit through other 
measures designed to improve environmental protection in Labrador. Among measures that have been 
suggested to the Panel that deserve some consideration in this regard are a firm commitment to a 
comprehensive protected areas network in Labrador, and the protection of rivers in Labrador that are 
as close to the Churchill River as possible in terms of their biophysical characteristics. 
 
17.5 WOULD THERE BE NET BENEFITS TO FUTURE GENERATIONS? 
 
Long-term energy security would be among the key benefits to future generations. The Panel observes 
that because of the existing Churchill Falls project, the long-term energy security for the province is 
already secure after 2041, so the main benefit to future generations in this regard would accrue to the 
rest of North America. Another potential benefit to future generations would be the predicted large-scale 
provincial revenues. Whether and at what scale these would be realized would depend on a number of 
factors, including whether the whole Project proceeds, whether economic access to markets can be 
realized, and the future of electricity demand and supply. 
 
For Innu Nation, the Project offers the opportunity to control its own future. However, at the same time, 
part of its traditional lands would be flooded and it would lose part of its heritage in the form of the “loss 
of the river”, along with a number of culturally important sites. The “loss of the river” is also generally a 
loss to future generations, well beyond Innu Nation.  
 
Finally, and perhaps most importantly, future generations bear the risk and uncertainty that the 
predictions made about the benefits and adverse effects of the Project could turn out to be overly 
optimistic. The Panel has concluded that there are considerable uncertainties in the predictions about 
biophysical, social, cultural and economic effects of the Project. There are also considerable 
uncertainties about the effectiveness of mitigation measures. 
 
The Panel has sought to make recommendations to reduce these uncertainties and risks, but many 
remain. Furthermore, the track record of full implementation of mitigation measures, monitoring and 
adaptive management commitments as a result of environmental assessments is mixed. All this leaves 
considerable uncertainty about the effect of the Project on future generations. Only a firm commitment 
to mitigation, monitoring and active adaptive management can serve to reduce this uncertainty...  
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Appendix F: 
 

Selection of Relevant Reports by the Commissioner  
of the Environment and Sustainable Development 

 
• Office of the Auditor General of Canada, 2016 Fall Report of the Commissioner of the Environment 

and Sustainable Development, (Ottawa: OAGC, 2016) ch 3, online: http://www.oag-
bvg.gc.ca/internet/English/parl_cesd_201601_03_e_41017.html (finding that, notwithstanding the 
Cabinet Directive, ministers were not provided with information about potential important 
environmental effects for the majority of the proposals submitted to them) 
 

• Office of the Auditor General of Canada, 2009 Spring Report of the Commissioner of the 
Environment and Sustainable Development, (Ottawa: OAGC, 2009) ch 1, online: < http://www.oag-
bvg.gc.ca/internet/English/parl_cesd_200905_01_e_32511.html> (finding that Fisheries and 
Oceans Canada and Environment Canada cannot demonstrate that fish habitat is being adequately 
protected as the Fisheries Act requires, and applying the Habitat Policy and the Compliance and 
Enforcement Policy in order to protect fish habitat from the adverse impacts of human activity); 
 

• Office of the Auditor General of Canada, 2011 October Report of the Commissioner of the 
Environment and Sustainable Development, Ottawa: OAGC, October 2011) ch 2, online:< 
http://www.oag-bvg.gc.ca/internet/English/parl_cesd_201110_02_e_35761.html> (finding that 
incomplete environmental baselines and environmental data monitoring systems needed to 
understand changing environmental conditions in northern Alberta have hindered the ability of 
Fisheries and Oceans Canada and Environment Canada to consider in a thorough and systematic 
manner the cumulative environmental effects of oil sands projects in that region);  
 

• Office of the Auditor General of Canada, 2012 Fall Report of the Commissioner of the Environment 
and Sustainable Development, (Ottawa: OAGC, 2012) ch 1, online: < http://www.oag-
bvg.gc.ca/internet/English/parl_cesd_201212_01_e_37710.html> (with respect to offshore 
petroleum boards, finding a need for improvement of their monitoring of mitigation measures, and 
better defining procedures for monitoring species at risk); 

 
• Office of the Auditor General of Canada, 2012 Spring Report of the Commissioner of the 

Environment and Sustainable Development, (Ottawa: OAGC, 2012) ch 2, online:< http://www.oag-
bvg.gc.ca/internet/English/parl_cesd_201205_02_e_36774.html> (finding that despite commitments 
made by the Government of Canada to reduce GHG emissions to 17% below 2005 levels by 2020 
– by using a sector by sector approach – Environment Canada had not put in place an appropriate 
implementation plan to support this approach, making attainment unlikely);  

 
• Office of the Auditor General of Canada, 2013 Fall Report of the Commissioner of the Environment 

and Sustainable Development, (Ottawa: OAGC, 2013) ch 3, online:< http://www.oag-
bvg.gc.ca/internet/English/parl_cesd_201311_03_e_38673.html> (finding that Environment Canada 
has not adequately undertaken conservation planning and results measurement for migratory 
birds);  
 

• Office of the Auditor General of Canada, 2013 Fall Report of the Commissioner of the Environment 
and Sustainable Development, (Ottawa: OAGC, 2013) ch 7, online: < http://www.oag-
bvg.gc.ca/internet/English/parl_cesd_201311_07_e_38677.html> (finding that Parks Canada, 
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despite having created a framework of policies and directives, has been slow to implement systems 
for monitoring and reporting on ecological integrity);  

 
• Office of the Auditor General of Canada, 2012 Fall Report of the Commissioner of the Environment 

and Sustainable Development, (Ottawa: OAGC, 2012) ch 3, online: < http://www.oag-
bvg.gc.ca/internet/English/parl_cesd_201212_03_e_37712.html> (finding that Fisheries and 
Oceans Canada and Parks Canada have not planned, established, and managed a network of 
marine protected areas (MPAs) in accordance with their legislative mandates); 

 
• Office of the Auditor General of Canada, 2012 Spring Report of the Commissioner of the 

Environment and Sustainable Development, (Ottawa: OAGC, 2012) ch 3, online:< http://www.oag-
bvg.gc.ca/internet/English/parl_cesd_201205_03_e_36775.html (finding that although the 
government has put in place systems and processes to assess the risks of contaminated sites, the 
system lacks standard closure reporting and transparency. As a result, the full extent of risks that 
federal contaminated sites present to the environment and human health remains unknown); 

 
• Office of the Auditor General of Canada, 2011 December Report of the Commissioner of the 

Environment and Sustainable Development, Ottawa: OAGC, December 2011) ch 3, online:< 
http://www.oag-bvg.gc.ca/internet/English/parl_cesd_201112_03_e_36031.html (finding that 
Environment Canada does not know the extent to which its enforcement activities are improving 
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