
 
 

Ontario’s Submission to the National Energy Board 
Modernization Expert Panel 
 
 
 
INTRODUCTION:  
 
Ontario supports a national energy regulator that has the confidence of all 
Canadians. The work of the Expert Panel is an important step towards helping to 
restore public confidence in the NEB. 
 
The following submissions on National Energy Board (NEB) modernization are 
made by the Ontario Ministry of Energy, on behalf of the Government of Ontario 
(Ontario). These submissions are intended to be read in coordination with the 
Ministry of Energy’s presentation to the Expert Panel on February 22, 2017 
(attached as Appendix A), and include one new additional recommendation.  
 
The submissions are organized as follows:  
 

1) Ontario supports the need for NEB modernization; 
 

2) Ontario supports the NEB interim rules; 
 

3) The NEB Panel should consider Ontario’s “Pipeline Principles” as a model 
approach for the principled review of major projects; 

 
4) The NEB must actively engage with Indigenous communities in order to 

facilitate the efficacy of its decisions;  
 

5) The NEB should ensure meaningful, early and regular engagement with 
provinces and territories in the NEB’s review of energy projects; and 

 
6) The NEB should ensure that energy projects are reviewed in the broader 

economic, policy and regulatory context in which they occur.  
 
 
 
COMMENTS / OBSERVATIONS / RECOMMENDATIONS: 
 
 
1) Ontario Supports the Need for National Energy Board (NEB) 

Modernization 
 
Ontario is in full support of modernizing the NEB.  The success of these efforts is 
critical to re-establishing public confidence in the NEB and its decision-making 
process.  
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It is important that the NEB solicits, reviews and integrates the public interest at 
every stage of a given energy project’s life cycle. This includes the sharing of 
detailed information and analysis with public stakeholders, in order to ensure 
better inclusion of Indigenous, local and remote communities’ interests in NEB 
decisions.  
 
Of particular importance is increasing the meaningful participation of affected 
Indigenous communities in the NEB hearing process and in the longer reporting, 
operation and maintenance of energy projects. This will have the dual benefit of 
increasing public knowledge and increasing the credibility of, and support for, the 
NEB’s decision-making processes.  
 
In addition, the NEB should also ensure that the views and responsibilities of 
provinces and territories are considered and reflected in the NEB’s decisions, as 
a pivotal element of its mandate. Specifically, modernization of the NEB must 
take into account and respect the responsibilities and jurisdictions of regional 
authorities with particularized expertise including the Ontario Energy Board 
(OEB) and Independent Electricity System Operator (IESO) in Ontario.  
 
 
2) Ontario Supports the NEB Interim Rules 
 
On January 27, 2016, the federal government introduced its “Interim National 
Energy Board Rules” in addition to a restructured approach for Governor in 
Council (GIC) appointments.1  
 
Ontario is in full support of these interim rules and the updated approach to GIC 
appointments, including the rules stipulating that:  
 

• The NEB’s decisions must be based on scientific expertise, Indigenous 
peoples’ traditional knowledge and any other relevant evidence or 
information; 

 
• There should be greater public engagement through increasing early 

engagements and expanding consultations with Indigenous communities; 
 

• The greenhouse gas (GHG) emissions of projects under review should be 
assessed; and 
 

• GIC appointments, which include NEB members, must be open and 
transparent, merit-based, and reflective of Canada’s growing diversity. 

 
 

1 January 27, 2016, “Government of Canada Moves to Restore Trust in Environmental Assessment”, Accessed March 
2017: http://news.gc.ca/web/article-en.do?nid=1029999 
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3) The NEB Panel Should Consider Ontario’s “Pipeline Principles” as a 

Model Approach for the Principled Review of Major Projects 
 
Ontario respectfully submits that the NEB and other energy regulatory authorities 
should be governed by a principle-based approach to review and decision-
making on national energy projects under the NEB’s authority. Ontario’s Pipeline 
Principles2 may be used as a model for this approach. 
 
There are six pipeline principles originally outlined in Ontario’s 2013 Long-Term 
Energy Plan: Achieving Balance, along with the November 2014 addition of 
taking into account greenhouse gas (GHG) emissions and the interests of natural 
gas consumers:  
 

• Pipelines must meet the highest available technical standards for public 
safety and environmental protection; 
 

• Pipelines must have world-leading contingency planning and emergency 
response programs; 
 

• Proponents and governments must fulfill their duty to consult obligations 
with Aboriginal communities; 
 

• Local municipalities must be consulted; 
 

• Projects should provide demonstrable economic benefits and 
opportunities to the people of Ontario, over both the short and long-term; 
 

• Economic and environmental risks and responsibilities, including 
remediation, should be borne exclusively by the pipeline companies, who 
must also provide financial assurance demonstrating their capability to 
respond to leaks and spills; and 
 

• The interests of natural gas consumers and GHG emissions must be 
taken into account. 

 
 
4) The NEB Must Actively Engage with Indigenous Communities in 

Order to Facilitate the Efficacy of Its Decisions  
 
Ontario strongly supports and recommends that the NEB integrate early, 
meaningful and ongoing consultation and engagement with affected Indigenous 
and local communities on its review of major national energy projects.  

2 November 21, 2014, “Agreements Reached at Québec-Ontario Joint Meeting of Cabinet Ministers”, Accessed March 
2017: https://news.ontario.ca/opo/en/2014/11/agreements-reached-at-quebec-ontario-joint-meeting-of-cabinet-
ministers.html 
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The Ontario Energy Board (OEB) used such an approach during its two-year-
long public engagement with Indigenous and local communities to inform its 
participation on the NEB’s review of the Energy East and Eastern Mainline 
projects.3  The OEB visited seven communities along the route of the proposed 
pipeline, hearing the views of local and Indigenous residents on Energy East. 
They engaged technical experts to assess the issues that had been raised and 
returned to the communities to share their experts’ preliminary assessments. In 
January 2015, a stakeholders’ forum was also held where environmental groups 
and industry and business representatives discussed the province-wide issues 
and interests surrounding Energy East.4 
 
This recommendation is entirely consistent with the Interim NEB Rules, 
specifically, increased consultation and general engagement with Indigenous, 
local and remote communities. The NEB has developed a Proposed Indigenous 
Engagement Plan, outlining engagement with Indigenous communities as one of 
its main elements of proposed modernization.5 
 
It would also be very valuable for the NEB to provide further guidance on the 
“duty to consult”, the status and respective roles of the NEB and regulated 
companies, and the impact of Canada’s position on the United Nations 
Declaration on the Rights of Indigenous Peoples on the duty to consult. The 
OEB’s Environmental Guidelines for Hydrocarbons and Facilities in Ontario may 
present a practical procedural model to assist the NEB in further articulating the 
various roles and responsibilities on the duty to consult.6  
 
 
5) The NEB Should Ensure Meaningful, Early and Regular Engagement 

with Provinces and Territories in the NEB’s Review of Energy 
Projects 

 
Ontario strongly requests that all major energy projects before the NEB include 
early, meaningful and ongoing engagement with the governments of the 
provinces and territories directly affected by the projects. The primary benefit of 
this increased engagement is that local and regional public interests and expert 
entities and perspectives are heard and reviewed, and are incorporated into the 
project’s planning process and ongoing operations.  
 
 

3 Ontario Energy Board, Energy East Consultation and Review, “The Ontario Energy Board Energy East Consultation and 
Review”, Accessed March 2017: http://www.ontarioenergyboard.ca/html/oebenergyeast/EEindex.cfm 
4 Ontario Energy Board, ““Giving a Voice to Ontarians on Energy East”: The Report of the Ontario Energy Board’s 
Consultation and Review”, Accessed March 2017: 
http://www.ontarioenergyboard.ca/html/oebenergyeast/documents/report_to_minister/bg_energyeast_20150813.pdf 
5 National Energy Board, Accessed March 2017: http://www.neb-modernization.ca/indigenous-engagement-plan 
6 Ontario Energy Board, “Environmental Guidelines for the Location, Construction and Operation of Hydrocarbon Pipelines 
and Facilities in Ontario”, 7th edition, 2016, Accessed March 2017:  
http://www.ontarioenergyboard.ca/oeb/_Documents/Regulatory/Enviro_Guidelines_HydrocarbonPipelines_2016.pdf 
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6) The NEB Should Ensure that Energy Projects are Reviewed in the 
Broader Economic, Policy and Regulatory Context in which They 
Occur 

 
Ontario recommends that the review of major national energy projects under 
NEB authority be conducted in a contextual manner that takes into account the 
“inter-relationships” with other energy projects under NEB consideration.  
 
The NEB’s recent decision on March 29, 2017, to undertake a coordinated 
review of the Energy East and the Eastern Mainline pipelines exemplifies an 
approach that recognizes the inter-relationships between related energy projects.  
 
In addition, the NEB should consider how competing and/or complementary 
energy projects impact the broader Canadian energy system.  The development 
of competing or complementary projects may result in a number of significant 
outcomes, such as stimulating additional energy demand and supply, generating 
economic growth and enhancing energy security.  However, if a single energy 
project is able to meet similar outcomes, it may be a better option if the project 
has a lower environmental impact and/or is less disruptive to local communities.  
 
Ontario encourages the NEB to incorporate a broader system perspective when 
evaluating energy projects of national importance.  This approach may help to 
identify which energy projects maximize the benefits to Canada’s energy system 
as a whole.  
 
 
 
CONCLUSION: 
 
Ontario supports a national energy regulator that has the confidence of all 
Canadians. The work of the Expert Panel is an important step towards helping to 
restore public confidence in the NEB. 
 
The comments, observations and recommendations outlined in Ontario’s 
submission to the Expert Panel provide an important contribution towards the 
modernization of the NEB, and ensure that the regulation of energy projects in 
Canada are done in a way that maintains the confidence of all Canadians. 
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Presentation Overview 

• Ontario’s presentation addresses the following five themes: 
 

1) Support for National Energy Board (NEB) Modernization; 
 

2) Support for the Interim NEB Rules; 
 

3) Consideration of Ontario’s “Pipeline Principles” as a Model for Major Energy Project Review; 
 

4) Need for Early, Meaningful and Ongoing Engagement with Indigenous Communities in the NEB’s Review of 
Energy Projects; and 
 

5) Need for Early, Meaningful and Ongoing Engagement with Provinces and Territories. 
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1) Ontario Supports NEB Modernization 

• Ontario strongly supports this initiative and acknowledges the need for a national regulator for 
energy projects that has the confidence of all Canadians. 
− It is important that the efforts of the National Energy Board (NEB) Modernization Expert Panel are successful 

to help restore public confidence in the NEB. 
 

• The NEB should solicit and incorporate the public interest at all stages of an energy project’s life-
cycle, including the sharing of detailed information and analysis, and greater Indigenous and local 
community involvement.   
− Increasing Indigenous and public participation in the NEB hearing process is a vital element in expanding the 

public’s knowledge and creating greater credibility and support of NEB decisions. 
 

• Consideration of provincial and territorial roles is an important aspect of the NEB’s mandate. 
− Modernization of the NEB’s mandate should reflect and respect related provincial and Territorial 

responsibilities and jurisdiction, such as the roles of the Ontario Energy Board (OEB) and Independent 
Electricity System Operator (IESO). 
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2) Interim NEB Rules 

• Ontario supports the January 27, 2016 “interim National Energy Board (NEB) rules”, along with the 
Federal government’s new approach for Governor in Council (GIC) appointments. 
   

• Specifically, Ontario supports: 
− Decisions should be based on science, traditional knowledge of Indigenous peoples and other relevant 

evidence; 
− Early engagement and expanded consultations with Indigenous communities; 
− Further public engagement;  
− Assessment of upstream greenhouse gas (GHG) emissions linked to the projects under review; and 
− GIC appointments, including appointments of NEB members, should be: 

o Open and transparent; 
o Representative of Canada’s diversity; and 
o Merit-based. 
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3) Ontario’s Pipeline Principles 

• Ontario proposes consideration by the National Energy Board (NEB) of Ontario’s “pipeline 
principles” for the basis of a principle-based model for reviewing major energy projects under NEB 
authority. 

 

• Ontario’s principles are: 
 
− Pipelines must meet the highest available technical standards for public safety and environmental protection;  

 
− Pipelines must have world-leading contingency planning and emergency response programs;  

 
− Proponents and governments must fulfill their duty to consult obligations with Aboriginal communities;  

 
− Local municipalities must be consulted;  

 
− Projects should provide demonstrable economic benefits and opportunities to the people of Ontario, over 

both the short and long term; 
 

− Economic and environmental risks and responsibilities, including remediation, should be borne exclusively by 
the pipeline companies, who must also provide financial assurance demonstrating their capability to respond 
to leaks and spills; and 
 

− The need to take into account the interests of natural gas consumers and greenhouse gas (GHG) emissions.  
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4) Actively Engage Indigenous Communities 

• Ontario recommends that the National Energy Board (NEB) review process for major energy 
projects under its authority should include early, meaningful and ongoing engagement and 
consultation with impacted Indigenous and local communities: 
− A similar approach was used by the Ontario Energy Board (OEB) in its 2-year public engagement with local 

and Indigenous communities on Energy East. 
− This is consistent with the Interim NEB Rules (i.e., Increase engagement with Indigenous and local 

communities). 

 
• Further clarification would be useful of the status and respective roles of the NEB and regulated 

companies regarding the “duty to consult”.   
− Ontario’s OEB Environmental Guidelines for Hydrocarbon Pipelines and Facilities in Ontario provide a model 

of a process to clarify roles and expectations on the duty to consult.  
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5) Engaging Provinces and Territories 

• Ontario recommends that reviews of all major energy projects under the authority of the National 
Energy Board (NEB) include early, meaningful and ongoing engagement with the provincial and 
territorial governments directly impacted by the project. 
 

• Actively engaging impacted provinces and territories in the NEB review process can help to ensure 
that local public interests and perspectives are better understood and appropriately reflected. 
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Conclusion 

• Ontario supports a modernized national regulator for energy projects that has the confidence of all 
Canadians. 
 

• The work of the National Energy Board Modernization Expert Panel is an important step in helping 
to restore public confidence in the NEB. 

 
• Ontario believes that consideration of its “five themes” in the Expert Panel’s final report will make a 

substantial contribution towards the modernization of the NEB and ensure it is able to continue to 
effectively regulate energy projects in a way that has the confidence of all Canadians. 
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