
 
 

 
1764-1959 Marine Drive 
North Vancouver, BC V7P 3G1 
Telephone:  604 924 3844 
________________________________________________________________________ 
 
March 31, 2017 
 
Dear Expert Panel Members, 
 

RE: BC First Nations Energy and Mining Council  
Submission to the Expert Panel on National Energy Board Modernization  

 
The British Columbia (“BC”) First Nations Energy and Mining Council 

(“FNEMC”) respectfully provides this submission for the Expert Panel’s consideration in 
its review of the National Energy Board (“NEB”).  This submission complements the 
many submissions made by individual BC First Nations to the Expert Panel. 
 

The FNEMC supports and facilitates First Nations’ efforts to manage and develop 
energy and mineral resources in ways that protect and sustain the environment forever 
while enhancing the social, cultural, economic and political well-being of First Nations in 
BC. The FNEMC takes direction from and reports to BC First Nations leadership, 
including through a collaborative relationship with the BC First Nations Leadership 
Council, which is comprised of the political executives of the Union of British Columbia 
Indian Chiefs, the First Nations Summit, and the BC Branch of the Assembly of First 
Nations. The First Nations Leadership Council works on issues and concerns with the 
provincial and federal Crowns. 
 

The FNEMC provides this submission based on its mandate to provide technical 
advocacy support to BC First Nations. 
 
Introduction 
 

The opening statement in the Final Report by the Truth and Reconciliation 
Commission (“TRC Report”) provides the context for FNEMC’s submission and for all 
BC First Nations that presented at the Expert Panel’s Indigenous sessions or filed written 
submissions: 
 

For over a century, the central goals of Canada’s Aboriginal policy were to 
eliminate Aboriginal governments; ignore Aboriginal rights; terminate the 
Treaties; and, through a process of assimilation, cause Aboriginal peoples to cease 
to exist as distinct legal, social, cultural, religious, and racial entities in Canada. 
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In keeping with pre-election commitments, Prime Minister Trudeau’s 2015 

mandate letter to Minister of Natural Resources Minister, Jim Carr, instructed the 
minister to, “Modernize the National Energy Board to ensure that its composition reflects 
regional views and has sufficient expertise in fields such as environmental science, 
community development and indigenous traditional knowledge” (emphasis added). 
Accordingly, Minister Carr established the NEB Modernization Expert Panel. 

From the perspective of BC First Nations, the National Energy Board Act (“NEB 
Act”), its regulations, policies and processes fall woefully short of addressing energy and 
pipeline project impacts on Aboriginal rights and title.  First Nations are not included in 
decision-making nor have NEB processes met the standards of the federal government’s 
legal duty to consult and accommodate First Nations.  This is particularly evident with 
NEB-led environmental assessments. 

First Nations in BC view the NEB Act as a means of overriding First Nations 
interests and concerns related to proposed development projects and designed to facilitate 
and promote resource development and not objectively assessing such projects’ viability 
in terms of economic benefits and environmental harm. As you have heard consistently 
from First Nations presenters, the operation of NEB processes, including the carrying out 
of environmental assessments, has resulted in a manifest mistrust that the NEB can never 
appropriately address First Nations’ interests and concerns.  
 

For BC First Nations, Canada’s energy legislation, policies and processes have 
fallen well short of appropriately and meaningfully addressing project impacts on 
Aboriginal rights and title. First Nations have not been included in the strategic level 
design of the processes, nor the decision making that takes place through the processes. 
Further, NEB processes do not operate to effectively fulfill the federal Crown’s legal duty 
to consult and accommodate First Nations, nor to secure First Nations’ consent.  
 

Given the failure of NEB processes to appropriately address First Nations’ 
interests and concerns, and effectively discharge the Crown’s duty to First Nations – and 
given the evolving political, legal and social landscape - it is time for a complete overhaul 
of the NEB Act and by necessary implication, the NEB itself.  
 

While the Expert Panel’s mandate is recommendatory only, we believe the Expert 
Panel is positioned as a persuasive body to affect the most substantive legislative reform 
of the NEB and its processes since the NEB’s establishment in 1959.  The Expert Panel’s 
conclusions and recommendations in its report to Minister Carr in May 2017 will 
inexorably shape Canadian energy regulatory processes for generations to come.  
 

First Nations in BC have reached a point of frustration and objection to the 
current NEB processes. Modernizing the NEB, in our view, means repealing and 
replacing the NEB Act with legislation that explicitly and unambiguously recognizes 
Aboriginal rights, including Aboriginal title.  While review of federal environmental 
assessment process is the subject of another expert panel’s complimentary mandate, our 
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hope is that NEB Expert Panel will, at a minimum, recommend that the NEB have no 
authority or decision making powers or dealings, directly or indirectly, with any 
environmental assessment process. Anything short of new NEB legislation explicitly 
recognizing Aboriginal rights and the return of environmental assessment process to the 
Canadian Environmental Assessment Agency or, ideally, to an independent body, will be 
insufficient and will frustrate reconciliation. Full recognition of Aboriginal rights, 
including Aboriginal title, must be a guiding principle of new NEB legislation. There is a 
legitimate expectation for the establishment of modern NEB processes that will ensure 
constitutionally protected rights and title of Aboriginal peoples are respected, that 
Indigenous human rights are upheld, and which will contribute to the reconciliation 
required under section 35 of the Constitution Act, 1982.   
 
First Nations Participation in Drafting of New NEB Legislation 
 

The shaping of new NEB legislation must, by definition, include the active 
participation of BC First Nations.  First Nations must be full partners with the Crown in 
every aspect of the design, development, introduction and passage in Parliament of NEB 
legislation and supporting policies, guidelines and similar operational NEB documents. 
And when new NEB legislation is in force, First Nations must be directly involved in 
those supporting institutions established for monitoring, compliance and enforcement of 
NEB authorizations and alike. 
 

The Government of Canada’s adoption of the United Nations Declaration on the 
Rights of Indigenous Peoples (“UNDRIP”), its acceptance and commitment to implement 
the TRC Report’s Calls to Action, and its commitment to review federal laws regarding 
their treatment of Aboriginal rights, provide a springboard for moving energy regulation 
into the 21st century with participation of First Nations. Prime Minister Trudeau stated 
that implementation of UNDRIP would start the process of implementing the Calls to 
Action in partnership with Indigenous communities.  
 

As held by the Supreme Court of Canada in Tsilhqot’in, the Crown perspective of 
possession and control of lands must be considered along side the Aboriginal 
perspective of law, practices, customs and traditions. The same principle of dual 
perspectives applies to NEB processes.  Further, the Court notes that, in order to protect 
itself from unjustifiable infringement of Aboriginal rights, the Crown can design a 
process whereby it seeks the consent of First Nations with regard to decisions that will 
impact their rights. In UNDRIP, this is expressed as the standard of free, prior and 
informed consent – a minimum standard for the recognition, protection and manifestation 
of Indigenous human rights. 
 

Our submission on NEB modernization is divided into three parts:  (1) Aboriginal 
rights and title, (2) key deficiencies of the NEB, and (3) recommendations for 
consideration by the Expert Panel.  
 

We trust the Expert Panel is aware that many of the issues and concerns of First 
Nations overlap and dovetail.   Any artificial application of a siloed approach means 
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losing the holistic view of First Nations, a view articulated to the Expert Panel during the 
Indigenous sessions.  
 

1. Aboriginal Rights and Title 
 

The Expert Panel received oral and written submissions from numerous First 
Nations across Canada, and most notably in BC, that detail the lack of recognition of 
Aboriginal rights, including Aboriginal title.  This lack of recognition is the fatal flaw 
undermining all NEB processes.  As a result, First Nations have come to distrust every 
aspect of the NEB.  Not surprisingly, First Nations uniformly view the NEB process as a 
hollow exercise that is highly political, proponent oriented and carried out in a manner 
that lacks any semblance of impartiality. With few exceptions, the NEB is a rubber stamp 
for energy project approvals, and recommendations for approval. 
 

The Supreme Court of Canada has confirmed that the purpose underlying section 
35 is the reconciliation of the prior existence of First Nations societies with assumed 
Crown sovereignty, and that Indigenous customary laws are part of the constitutional 
fabric of Canada. The Constitution Act, 1867 allocates certain jurisdictions to the federal 
Crown and provinces, but also leaves space for the operation of First Nations’ inherent 
right of self-government, protected under section 35 of the Constitution Act, 1982.  Very 
few Canadians know and appreciate this reality.  Very few proponents know of this 
reality.  The proponents that do recognize First Nations as having rights of self-
determination and self-government, and the right to choose how lands and resources are 
used in their respective territories, are the progressive project proponents who have been 
able to demonstrate respect and thereby earn the support of First Nations. 
 

The ineffectiveness of current NEB processes derives largely from the Crown’s 
historical and ongoing denial of Aboriginal rights, in particular Aboriginal title. For many 
years, the Crown advanced various arguments with the same underlying tenet – that 
Aboriginal rights do not exist, or do not exist unless first proven in court or confirmed in 
a treaty. Correspondingly, the Crown argued that it had no duty to consult with First 
Nations in this “pre-proof” era.  
 

The Courts laid this tired argument to rest in a series of court cases – most notably 
in Tsilhqot’in. There, the Court confirmed again that the Crown’s duty arises where it has 
reasonable knowledge that a First Nation has a claim of an Aboriginal right and that a 
Crown decision may adversely impact that right. As noted above, the Court went so far as 
to chart out a path to fulfilling this duty – i.e., to seek the consent of the impacted First 
Nation. 
 

Tsilhqot’in is generally viewed as a progressive step forward in understanding the 
nature, scope and implications of the common law construct of Aboriginal title in 
Canada, and its impacts on, and consequences for, the Crown’s decision-making 
processes.  Immediately following release of the decision in Tsilhqot’in, First Nations 
leadership in BC took the decision and articulated the key principles or foundations for a 
transformed relationship with the Crown. The foundations contribute to building a new 
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path for respect, recognition and reconciliation. The Four Principles, as they are known, 
are as follows (emphasis added): 
 

1. Acknowledgement that all our relationships are based on recognition and 
implementation of the existence of Indigenous peoples inherent title and rights, 
and pre-Confederation, historic and modern treaties, throughout British 
Columbia. 
 

2. Acknowledgement that Indigenous systems of governance and laws are 
essential to the regulation of lands and resources throughout British Columbia. 

 
3. Acknowledgement of the mutual responsibility that all of our government 

systems shall shift to relationships, negotiations and agreements based on 
recognition. 

 
4. We immediately must move to consent based decision-making and title based 

fiscal relations, including revenue sharing, in our relationships, negotiations and 
agreements. 

 
(bolding added) 

 
BC First Nations’ submissions to the Expert Panel reflect the Four Principles, and 

how they offer an appropriate way forward for reconciliation, based on the jurisprudence 
and international law standards.  

 
It is imperative that the Crown-First Nation relationship be a principled one, as 

was stated by Minister Wilson-Raybould at the BC Cabinet-First Nations Leadership 
Gathering in September 2016. The case law to date, and UNDRIP, set out the legal and 
moral principles to guide effective reconciliation. First Nations participation in regulation 
of some of the largest energy projects in the history of the planet is one key area where 
the meaningful implementation and adherence to these principles can help to significantly 
advance reconciliation and achieve a new Nation-to-Nation relationship, as spoken to by 
Prime Minister Trudeau.  No more is this true than in British Columbia where even a 
casual, objective observer would conclude British Columbia is one of the most energy 
intensive, this impacted jurisdictions in the world.   

 
Almost the entirety of BC can be classified as a light to heavy industrial zone. 

Projects in BC proposed, in development or operating include a number of north-south 
and east-west major gas and oil transmission pipeline projects and power lines that 
transect the entire province and seemingly countless smaller scale and distribution 
pipelines.  More than 20 proposed liquefied natural gas (“LNG”) projects are in 
development as is one of the world’s largest hydroelectric generation projects. Whether 
its northeast BC (with oil and gas, coal and hydroelectricity generation and transmission), 
northwest BC (with a number of the largest metal mines on the planet), central BC (with 
exceedingly dangerous metal mines with antiquated tailings facilities, as well as coal 
mines and pipelines), coastal BC (with pipelines and LNG facilities and one of the 
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world’s largest aluminum smelters (reversing the flow of one of central BC’s Nechako 
River, once one of great, pristine rivers of the province), southeast BC (with coal mines 
and enormous hydroelectricity generation facilities and transmission lines), southern BC 
(with metal mines, electrical transmission lines, oil and gas pipelines and LNG facilities).  
But for a few areas steadfastly protected by First Nations such as Haida Gwaii, portions 
of the central coast and northern reaches of Vancouver Island, much of the British 
Columbia is no longer in its natural state.  
 

Time and again BC First Nations oral and written submissions to the Expert Panel 
reflected the BC Leadership Council’s foundations and the strong desire to have a full 
government-to-government relationship.  The common thread of discontent arising from 
the Crown’s denial of Aboriginal rights and title was repeated again and again by chiefs, 
elders, technicians, tribal councils representatives and First Nations political leaders, 
including members of the BC Leadership Council, in each of the Expert Panel’s sessions 
held in Vancouver and Fort St. John. 
 

2. Key Deficiencies of the NEB 
 
 With the 2011 election of a Conservative majority government, it's immediate 
imperative was pushing major oil pipeline projects through regulatory processes, 
including the NEB process.  The Conservative government embarked on enacting bills C-
38 and C-45, which repealed and replaced the Canadian Environmental Assessment Act 
with an entirely new Canadian Environmental Assessment Act, 2012 (“CEAA, 2012”), 
and substantially amended the NEB Act and fisheries and navigable waters transportation 
legislation.  The introduction of two bills was foreshadowed by open letter by then 
Minister of Natural Resources, Joe Oliver, in January 2012, just prior to the start of the 
local Northern Gateway hearings.  Minister Oliver stated:  
 

… there are environmental and other radical groups that would seek to block this 
opportunity to diversify our trade.  Their goal is to stop any major project no 
matter what the coast to Canadian families in lost jobs and economic growth.  No 
forestry. No mining. No oil. No gas. No more hydro-electric dams. 
 
Those groups threaten to hijack our regulatory system to achieve their radical 
ideological agenda. They seek to exploit any loophole they can find, stacking 
public hearings with bodies to ensure that delays kill good projects.  They use 
funding from foreign special interest groups to undermine Canada’s national 
economic interest.  They attract jet-setting celebrities with some of the largest 
personal carbon footprints in the world to lecture Canadians not to develop our 
natural resources.  Finally, if all other avenues have failed, they will take a 
quintessential American approach: sue everyone and anyone to delay the project 
even further.  They do this because they know it can work.  It works because it 
helps them to achieve there ultimate objective: delay a project to the point where 
it becomes economically unviable. 
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Minister Oliver’s letter was inflammatory and only served to increase tension and 
harden opposition to proposed pipelines and projects regulated by the NEB. A mere two 
months after Minister Oliver’s letter, the government introduced Bill C-38 into 
Parliament. Bill C-38 was the culmination of the first major “review” of the NEB Act in 
more than 50 years.  The word “review” is placed in quotation marks, as the legislative 
consultative process on Bill C-38 was woefully inadequate, having no distinct meaningful 
consultation process with First Nations. Given that the bill contained amendments with 
wide-ranging and far-reaching implications for First Nations in BC that have Aboriginal 
title and rights and treaty rights, and where the land question remains largely outstanding, 
such action can be interpreted as unlawful and unconstitutional so long as the Crown’s 
duty to First Nations remains outstanding and unfulfilled.  

 
Knowing that environmental assessment legislation and the NEB Act were the 

lynchpins to regulatory processes of approving oil pipeline projects, the government 
carried out a statutory review of the Canadian Environmental Assessment Act.  The 
Report of the Standing Committee on Environment and Sustainable Development (the 
“Committee”) resulted from an artificial consultative legislative process. For example, 
Saskatchewan was the only provincial government to attend as a witness at the 
Committee review.  The Assembly of First Nations was the only indigenous organization 
that managed to make a submission to the Committee. The Committee’s report was 
conveniently published in March 2012, the same month that the omnibus legislation was 
introduced. 
 

Omnibus legislation was the key legislative tool of the Conservative government 
to repeal, revise and enact energy and environmental legislation whose purpose was to 
move energy and pipeline projects forward as quickly as possible.  The Conservative 
government amended, repealed or enacted numerous pieces of energy and environmental 
legislation by passing Bill C-38 and Bill C-45. The bills implement certain provisions of 
the federal budget tabled in Parliament early 2012.  The bills contain a number of 
amendments to federal energy and environmental legislation under the federal 
government policy rubric of “responsible resource development”.  For example Bill C-
38:  
 

• amended the NEB Act allowing Cabinet to make decisions on issuing certificates 
for major pipelines, establishing time limits for regulatory review and for the 
NEB to exercise jurisdiction over navigation regarding pipelines and power lines 
that traverse navigable waters,  

 
• amended the Canada Oil and Gas Operations Act to authorize the NEB to 

exercise jurisdiction over navigation regarding pipelines and power lines that 
traverse navigable waters, and 

 
Bill C-45 is the second act implementing the 2012 federal budget with a number 

of further amendments to federal energy and environmental legislation.  For example Bill 
C- 45: 
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• amended the Navigable Waters Protection Act, by retitling it as the Navigation 
Protection Act (“NPA”) and restricting the NPA’s application only to certain 
navigable waters comprising less than 1% of waterways and water bodies in 
Canada (100 oceans and lakes and 62 rivers), 
 

• further amended the NEB Act and the Canada Marine Act restricting the 
application of the NPA to works, such as international and interprovincial 
pipelines, power lines and port (tidewater) projects, 
 
The Expert Panel’s review of the NEB does not examine, but must take into 

account activities associated with three other complimentary reviews including that of the 
CEAA, 2012 the Fisheries Act and the NPA.  We appreciate all matters of federal 
environmental assessment processes are in the sole purview of the expert panel currently 
reviewing environmental assessment processes.  However, at some point, the government 
must determine how to dovetail the recommendations of the three other complimentary 
reviews. This is particularly so with indigenous traditional knowledge. The direction 
from Minister Carr to the Expert Panel is indigenous traditional knowledge must be 
considered both for NEB governance and integration into NEB application and hearing 
processes. 

 
Further, the Expert Panel must fully consider the relationship between NEB 

processes and Aboriginal title and rights and treaty rights and NEB processes and United 
Nations Declaration on the Rights of Indigenous Peoples. 
 

a. Failings and Deficiencies of the National Energy Board 
 

Failings and deficiencies of the NEB fall into two categories: (1) those mainly 
arising from CEAA, 2012 and related amendments to the NEB Act, and (2) the absence 
of consideration of First Nations interests. 

 
 While Bill C-38 resulted in dozens of significant amendments to NEB and related 
energy legislation, there are four areas of amendments in particular that have received the 
bulk of scrutiny by First Nations, academic commentators, environmental non-
governmental organizations and the public. 1  They are: 
 

• Decision-making authority 
• Time limits 
• Restriction of public participation 
• Restriction of scope of reviews 

 

                                                
1 We refer the Expert Panel to a 2015 academic paper by Sonya Savage titled “Bill C-38 and the Evolution of the 
National Energy Board: The Changing Role of the National Energy Board from 1959-2015”; Canadian Institute of 
Resources Law Occasional Paper #52, University of Calgary.  This paper concisely summarizes the fatal flaws of the 
current NEB Act.  Considering the historical and current national importance of the NEB, there is, ironically, limited 
peer reviewed academic research and commentary.    
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Additionally, the NEB as an organization has received harsh criticism as a 
regulator, commencing in the mid 2000s and most noticeably after 2012.  Criticisms 
include: 

 
• Since its establishment in 1959, the NEB has been subject of implicit and explicit 

regulatory capture by industry generally and project proponents in particular. 
 

• The lack of the necessary internal governance structures, tools and experience to 
effectively discharge legislative duties in particular the absence of Aboriginal 
members and members lacking major project or regulatory experience.  

 
• The loss of perceived independence as an impartial quasi-judicial regulator owing 

to NEB executive and staff “marketing” the regulator to the media and industry 
associations to counter critics.  

 
3. Recommendations for the Expert Panel 

 
The following summaries and recommendations set out three of the most often 

referenced issues by First Nations, (1) governance, (2) decision making, and (3) First 
Nations engagement and consultation.  

 
Governance 
  
 NEB governance has been criticized on two fronts, the composition and make-up 
of NEB members and the perception that the NEB is a captured regulator. Logically, as 
each and every NEB regulated project has serious potential impact on Aboriginal rights, 
those best to fully assess and consider such impacts should be, must be, Aboriginal.   
 
 The issue of the NEB as being perceived as a captured regulator has been 
underscored in submissions to the Expert Panel. The concerns of captured regulator was 
highlighted in British Columbia with the May 2016 BC Auditor General Report on 
mining compliance and enforcement.  The Auditor General stated that the BC Ministry of 
Energy and Mines (“MEM”) was a promoter of mining while at the same time it was 
regulating mining industry activities. This dual role is problematic as the Auditor General 
found that MEM has a weak compliance and enforcement structure.  The mandate of that 
ministry was not focused on compliance and enforcement, rather on supporting the 
development of mining.  The result being the MEM was at risk of “regulatory capture”.  
The same holds true for the NEB.  The February 8th presentation to the Expert Panel by 
former President and CEO of BC Hydro, Marc Eliesen, clearly sets out the basis of the 
NEB being characterized as a captured regulator.  
 

We recommend modernization of the NEB Act fully reflect Canada’s Aboriginal 
identity and diversity. Inclusion of First Nations as members of the NEB and on project 
reviews must be expressly set out in a modernized NEB Act.  Further, we recommend 
that the NEB be relocated to Ottawa reversing the move to Calgary in the 1980s by then 
Prime Minister Mulroney.  The NEB’s appearance of bias of having its headquarters in 
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downtown Calgary with its entire executive and non-executive staff residing in Calgary 
taints the NEB as a tainted, quasi-judicial regulator. 
 
 
Decision Making 
 

Decision-making roles and responsibilities in NEB processes are the subject of an 
Expert Panel discussion paper. The paper describes that the Cabinet is the decision maker 
for international and interprovincial pipeline projects of more than 40 km in length and 
the NEB is the decision maker of pipelines whose length is less than 40 km (including 
tanks and storage facilities). The discussion paper focuses on who, as between the NEB 
and the federal Cabinet, is the decision maker.  The discussion paper minimizes First 
Nations considerations by lumping indigenous groups in with provinces, territories and 
municipalities.   

 
In order to understand why First Nations advocate so vehemently for a role in 

decisions involving real or potential impacts to lands, resources and ecosystems, one 
must be made aware of the important foundation which supports Indigenous perspectives. 
The Expert Panel must inform its work with the understanding that Indigenous peoples 
are the holders of inherent Aboriginal title and rights, which are not held pursuant to a 
statute. These exist as a constitutional and legal interest in BC and not an asserted right or 
title contingent on some future action or event. To some degree, the Aboriginal 
perspective is further shaped by key findings in Canadian common law.  

 
The Supreme Court of Canada in Delgamuukw confirmed that Aboriginal title in 

BC has not been extinguished, it is an existing Aboriginal right which includes the right 
to the exclusive use and occupation of the land, the right to choose the uses to which the 
land is put, and that it entails an “inescapable economic component.” Such perspectives 
also find support in Article 43 of the United Nations Declaration on the Rights of 
Indigenous Peoples (the “Declaration”), which provides that: 
 

The rights recognized herein constitute the minimum standards for the  
survival, dignity and well-being of the indigenous peoples of the world.  
(emphasis added). 
 
Further Article 3 of the Declaration provides that "Indigenous peoples have the 

right to self determination". 
 

Indigenous peoples have continuously made clear that each Nation relates to and 
manages homelands and resources through complex Indigenous laws, grounded in the 
sovereignty and jurisdiction of those Nations and often supported by their respective 
sources of traditional knowledge. Additionally, the substantive rights of Indigenous 
peoples are recognized and affirmed in section 35 of the Constitution Act, 1982. 
Indigenous tradition, teachings and beliefs place support the reality that relationships are 
built on interdependence and responsibilities to future generations. Article 25 of the 
Declaration reflects this:  
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Indigenous peoples have the right to maintain and strengthen their distinctive  
spiritual relationship with their traditionally owned or otherwise occupied and  
used lands, territories, waters and coastal sea and other resources and to uphold  
their responsibilities to future generations in this regard. 
 
The growing impacts resulting from industrial land and resource development, 

particularly from extractive industries has had devastating consequences on traditional 
livelihood and ways of life. This is why the over-riding Indigenous position has been to 
fight for the protection of the land and environment, beginning with a central role any 
project review, assessment and decision-making process. Article 18 of the Declaration 
goes on to state that: 

 
Indigenous peoples have the right to participate in decision making in matters 
which would affect their rights, through representatives chosen by themselves in 
accordance with their own procedures, as well as to maintain and develop their 
own indigenous decision making institutions.  

 
Article 18 of the Declaration is significant for Indigenous relations with federal 

and provincial governments and should also be of interest to independent regulatory 
bodies. These rights in the Declaration, taken together with the numerous SCC decisions, 
provide the foundation and underpin Indigenous peoples decision-making. The rights in 
the Declaration provide an important framework for considering how Canada's 
constitution and laws are developed and interpreted both by governments and the courts.  

 
Similarly, the UN Expert Mechanism on the Rights of Indigenous Peoples 2012 

Report, "Follow-up report on indigenous peoples and the right to participate in decision-
making, with a focus on extractive industries" (UN General Assembly, 30 April 2012, 
A/HRC/EMRIP/2012/2)2 provides integral advice. Advice No. 4 (2012) (“Advice No. 4”) 
articulates the nature, scope and parameters of Indigenous peoples right to participate in 
decision-making, with a focus on extractive industries.  It sets out recommendations that 
are critical for Indigenous peoples facing resource extraction by industry proponents 
based on State review/assessments, approvals and tenuring. The Expert Panel may wish 
to consider Advice No. 4 as it carries out work to modernize the NEB.  
 

The infusion of the Declaration into Canadian law is far from certain. However 
the terms of reference of the Expert Panel (and also the terms of reference of the expert 
panel reviewing federal environmental assessment processes) appear to signal reforms to 
decision making on energy and pipeline projects. These rights and articles identified 
above provide a significant foundation for recommendations by the Panel on the 
application of the Declaration to inform the mandate and authority of the new NEB. With 
this as a foundation for dialogue, we can begin to discuss challenging issues such as 
engagement, consultation and reconciliation. 
 
First Nations Engagement and Consultation 
                                                
2 http://www.ohchr.org/Documents/Issues/IPeoples/EMRIP/Session5/A-HRC-EMRIP-2012-2_en.pdf 
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In addition to legislative and common law requirements, perception impacts on 

interactions, how input is received and whether Aboriginal peoples and the Crown will be 
successful in achieving reconciliation. Giving respectful consideration to information and 
positions advanced by one another provides an opportunity for understanding different 
perspectives, creating a better environment for consultation.  

 
Both the NEB Act and the CEAA, 2012, including their respective regulations 

require the NEB to take into account First Nations concerns about potential project 
impacts before making recommendations. Based upon review of the discussion papers 
guiding the Expert Panel’s review, it is evident that consideration of engagement, 
consultation and relationship building are key priorities in the review process. This is 
reflective of the Supreme Court of Canada findings in the Tsilhqot’in Nation decision in 
which the court confirms that where Aboriginal title exists, proposed activities require 
consent of the Indigenous title-holder. The Supreme Court of Canada also cautioned, 
“Governments and individuals proposing to use or exploit land, whether before or after a 
declaration of Aboriginal title, can avoid a charge of infringement or failure to adequately 
consult by obtaining the consent of the interested Aboriginal group.”3  
 
 The federal Crown relies almost entirely on the NEB process to discharge its duty 
to consult First Nations. NEB’s undertaking of consultation is based on a federal 
officials’ guideline drafted in 2008 and updated in 2011.  This six-year-old guideline is 
stale-dated and certainly does not reflect the 2014 Tsilhqot’in decision and declaration of 
Aboriginal title, nor emerging international law norms such as the Declaration. 
 

In Haida Nation, the Supreme Court of Canada determined that consultation and 
accommodation before final claims resolution preserve the Aboriginal interest and are an 
essential corollary to the honourable process of reconciliation that section 35 of the 
Constitution Act, 1982, demands.4 The process of reconciliation can only take shape 
through strong willingness to act - to engage and participate in processes aimed at 
seeking solutions, and which include space to address concerns and perspectives raised 
by Indigenous peoples.  

 
As a point of engagement, we must begin thinking beyond the confines of strict 

legal obligations and imperatives, we have a collective moral and social obligation to take 
ownership in shaping the process of reconciliation. The political landscape has shifted, 
with a new Liberal government, seeking a new nation-to-nation relationship with 
Indigenous peoples. Despite status as a quasi-judicial independent body, the NEB must 
similarly seek a path of reconciliation in order to modernize its operations, to better align 
with the current social, legal and political shifts. 
 
 What requires clarification is the precise role and actual mandate of the NEB in 
carrying out consultation activities. In this context, fundamental questions arise as to how 
are Indigenous peoples’ rights recognized, protected and accommodated in regulatory 

                                                
3 Tsilhqot’in Nation, [2014 2 SCR 25], 2014 SCC 44 at para 97. 
4 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73 at paras. 35, 38. 
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processes such as in CEAA and NEB. What standards ought to be applied to ensure the 
continued protection of Indigenous rights?  Further, a foundational question in 
determining the scope of Crown consultation is the determination of the strength of 
rights, or strength of claim of First Nations to lands and benefits and activities flowing 
from lands.  
 

The Expert Panel has an excellent opportunity to clearly articulate a 
recommendation to the Minister that all information regarding the basis of the Crown’s 
determination of the strength of claim of First Nations potentially impacted by an NEB 
regulated project must be fully disclosed to the First Nations prior to any decision-
making by the NEB or the Crown. This issue was an important point of numerous First 
Nations presentations and submissions to the expert panel reviewing federal 
environmental assessment processes. 
 

In modernizing its approach to engagement with Indigenous peoples, the NEB 
may assist in avoiding adversarial, costly and lengthy litigation. We have seen that in 
seeking resolution, recourse to the courts has been inconclusive. The Mikisew Cree First 
Nation in the Courtoreille decision achieved initial success at the Federal Court in 
receiving a judicial declaration that the federal government was under an obligation to 
consult with First Nations impacted by Bill C-38 prior to introduction of the bill into 
Parliament.  However, the decision was reversed by the Federal Court of Appeal in 
December 2016.5  

 
The result of the Courtoreille appeal decision is that as a matter of Canadian 

common law, First Nations only have the right to view draft legislation at the time a bill 
is introduced into Parliament and no earlier.  At this time, it is unknown if the 
Courtoreille decision will be appealed to the Supreme Court of Canada. Currently, First 
Nations do not have even the simple right to be consulted on extremely impactful 
legislation under consideration by government for introduction into Parliament and 
indeed provincial and territorial legislatures.   
 

Conclusion 
 
Our submission is, by definition, is a high level one.  There are simply too many 

issues about the NEB that require detail beyond what we are able to supply within the 
time constraints of the Expert Panel’s mandate. BC First Nations are uniquely positioned 
to provide perspectives and tangible recommendations on modernizing the NEB.  We 
know you will give our submission and those of all First Nations communities and 
organization thoughtful consideration. For that, we thank you. 

 
To reiterate, the shaping of new NEB legislation must, by definition, include the 

active participation of BC First Nations.  First Nations must be full partners with the 
Crown in every aspect of the design, development, introduction and passage in 

                                                
5 Courtoreille v. Canada, 2014 FC 1244: http://decisions.fct-cf.gc.ca/fc-
cf/decisions/en/item/100287/index.do?r=AAAAAQAMQ291cnRvcmVpbGxlAQ, reversed 2016 FCA 311: 
http://www.canlii.org/en/ca/fca/doc/2016/2016fca311/2016fca311.html 
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Parliament of NEB legislation and processes. First Nations refuse to be left out of the 
room as they were when the federal government revised the NEB Act in 2012.   

 
First Nations must be, jointly with the Crown, holding the pen of the legislative 

draftsperson.  Further, when new NEB legislation is in force, First Nations must be 
directly involved in those supporting institutions established for monitoring, compliance 
and enforcement of NEB authorizations and alike. 
 


