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I. Introduction 
 

Animakee Wa Zhing (formerly known as Northwest Angle No. 37 First Nation) is an Anishinabe 
community located in northwestern Ontario on Lake of the Woods. We are a signatory to Treaty No. 3 
and have occupied the lands and waters in this region since time immemorial. Approximately 170 of 
our community members live on two reserves—one in Regina Bay, and the other on Windigo Island 
(which is accessible by boat in the summer months and by ice-road in the winter months).  A further 
236 members live off reserve. 

Animakee Wa Zhing First Nation possesses a unique kinship with the lands and waters within the 
areas traditionally used by our families. Our lands hold places of historical, cultural, and spiritual 
significance that continue to exist today. The land is the source of all life and teachings. Therefore, 
ensuring the continued health of the lands and waters is our ongoing responsibility and is a principal 
component of our Anishinabe culture and life.  

The opportunity to participate in the review of the structure, role and mandate of the National Energy 
Board (NEB) is an important step in the spirit of reconciliation with First Nations. If our concerns are 
addressed, the NEB can become a modern and conscientious energy regulator that incorporates 
impactful First Nation participation. 

It is important that we are involved in and consulted throughout the entire NEB review process for 
projects that affect us. We want to participate and expect to have a decision-making role in how our 
lands are used.  

Our First Nation calls upon the Government of Canada to fulfill Minister Bennett’s promise to fully 
implement the United Nations Declaration on the Rights of Indigenous Peoples [“UNDRIP“] which 
enshrines the right to self-determination for Indigenous peoples (Articles 3-4), and protects the right to 
determine and develop priorities and strategies for any development or use of our lands, territories or 
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resources (Article 32(1)). Ensuring our full and ongoing participation in NEB regulatory processes 
supports implementing UNDRIP. 

UNDRIP also includes the concept of Free, Prior and Informed Consent (“FPIC”), which calls for the 
full consent of Indigenous peoples for any development affecting their lands, territories or other 
resources (Article 32(2)).  While there may be a variety of ways to implement the principle of FPIC in 
Canadian law, any future NEB review process should require the full consent of any First Nation 
whose rights will be impacted by a proposed project. 

The following submissions outline our recommendations for improving and modernizing the NEB from 
an Anishinabe perspective: 

 

II. The NEB Must Have Aboriginal Representation  
 

The NEB is Canada’s national energy regulator. The Board reviews, approves, and makes 
recommendations for projects that impact Aboriginal and Treaty rights. We believe that the NEB 
should reflect Canada’s diversity and incorporate Aboriginal voices and perspectives. It is essential for 
the Board to provide advice and recommendations that include a strong Aboriginal perspective – 
especially since our voice has historically been left out in national decision-making. 

The National Energy Board Act does not require the Board to have any Aboriginal representation. 
Aside from being a Canadian citizen and a permanent resident, one of the only eligibility requirements 
for Board members is to live near Calgary during their seven-year tenure. This can create challenges 
for obtaining diverse representation of Canada’s Aboriginal peoples. 

Modernizing the NEB so that it can effectively work with and fulfill its obligations to Aboriginal peoples 
necessarily entails that the Board itself have Aboriginal members. Aboriginal people should not be 
restricted to providing input during hearings. Rather, Aboriginal people must have a fulsome seat at 
the table, where the decisions and recommendations are made about a given project. Any decisions 
regarding lands and resources in Canada will affect Aboriginal and Treaty rights. The NEB will 
strengthen as an institution if Aboriginal interests are actively engaged and present at the Board-level. 

 

Recommendation:  

• Half of the Board should be Aboriginal to represent the diverse Aboriginal community in 
Canada; 

• Half of each panel reviewing a project affecting Aboriginal interests should consist of Aboriginal 
Board members. 
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III. What are the positive and negative aspects of the approach 
Canada has taken in recent years to engage and consult First 
Nations on projects regulated by the NEB? How can it be 
improved? 

 

There are serious problems with the approach Canada has taken to engage and consult First Nations 
on NEB regulated projects. A fundamental change is needed. This change must seek the substantive 
involvement of First Nations in the entire NEB review process. 

NEB hearings can move forward before we are ready to effectively participate. This is especially 
concerning because the Crown relies on the NEB to make a recommendation on whether a given 
project will proceed. Engagement needs to happen as early as possible and should ensure that we 
have ample time and resources to participate in any NEB regulatory review process. 

The current NEB review process does not provide enough support for us to meaningfully participate. 
The Crown and the NEB do not notify and provide adequate resources to First Nations early enough to 
meaningfully participate. Mere notice does not lead to early engagement. We need the support and 
resources early enough to start meaningful engagement. The Crown and NEB must approach First 
Nations earlier. Although NEB-regulated projects can substantially interfere with our rights and land 
use, we feel we are not included in the process and are often the last party to know about NEB 
activities.  

To further complicate things, we are often inundated with notifications about proposed activities 
occurring on our lands. The sheer volume of notices makes it even more difficult to quickly assess how 
a project may impact our rights. When combined with the lack of support and resources, the volume of 
notices and short timelines can result in an inability to respond to important steps in the NEB review 
process despite potential impacts to our constitutionally protected rights and our desire to fully 
participate. 

The lack of support is a significant barrier to effective engagement in NEB-regulatory processes. The 
lack of support in preliminary stages of the duty to consult (notice/information sharing) effectively 
excludes us from meaningful participation and leads to a failure of the Crown’s duty to consult.  

We note this lack of capacity support exists throughout the entire consultation process. Accordingly, 
we recommend that any future NEB review process provide additional capacity support for affected 
communities. 

The following problems must be addressed to modernize the NEB and are discussed in further detail 
below: 

• The NEB and Crown unilaterally decide if a First Nation is impacted by a project 
• Information is shared ineffectively 
• Funding is insufficient to allow First Nations to meaningfully participate 
• Timelines are too short and are inflexible 
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Overall, if the NEB continues to use hearings to review projects, these hearings should not start until 
all affected First Nations are fully prepared and ready to participate in the hearing process.  

 

a. The NEB and Crown unilaterally decide if a First Nation is 
impacted by a project  

 

The Crown and the NEB are unilaterally selecting which First Nations are impacted by a project and 
the degree to which they are impacted. This has a direct impact on the Crown’s perceived consultation 
obligations with First Nations. 

The Crown/NEB determinations of what First Nations are impacted is wholly inconsistent with the 
Anishinabe worldview that all lands are sacred and everything is interconnected. We must self-
determine if we are impacted by a project. The Crown, which has ultimate authority to approve some 
projects regulated by the NEB, does not have the requisite knowledge to decide which First Nation 
communities are sufficiently impacted, and therefore entitled to receive notice about a proposed 
project.  

The Crown’s unilateral selection and perception of potential impacts to our Aboriginal and Treaty rights 
does not accurately reflect the nature in which our community members exercise our rights over lands 
and waters. When development occurs within Treaty 3 territory, all Treaty 3 First Nations are 
potentially impacted. 

Consequently, the ultimate decision to proceed with consultation should not lie solely in the hands of 
the Crown, but should be determined in partnership with First Nations. Because the Crown does not 
have a complete understanding of our land use, the Crown should implement a system where First 
Nations are given the opportunity to participate in determining whether a project impacts their rights.  

This will reduce situations where we do not receive notice of a project because of the Crown’s 
incorrect presumption that it does not impact our rights. This consultation approach also ensures that 
affected First Nations are notified at the earliest stage possible in the consultation process, which in 
turn provides a fuller opportunity to participate. 

Additionally, receiving notice by email or letter is not effective. NEB-regulated projects have significant 
potential to impact our Aboriginal and Treaty rights. We are consistently inundated with paper/email 
notices. Because of an overall lack of funding and support, our ability to respond and to properly 
evaluate the high volume of notices is compromised. To address this, we recommend that consultation 
start meaningfully with an in-person notification process for NEB-regulated projects where NEB staff 
and Crown representatives come to our community and meet with our leadership and members to 
provide notice of and to explain the proposed activities and participation process. 
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Recommendations: 

• Once the NEB receives a project application, all First Nations in the large-scale region of the 
project should be notified of the application (notice should not be contingent on mere proximity 
or the Crown’s assessment of whether a First Nation’s Aboriginal and Treaty rights may be 
impacted); 

• In addition to written notice, First Nation leadership and community members should receive in-
person notice for all NEB-regulated projects; and 

• After a project application is provided, the Crown must consult with the First Nations and work 
with them to self-determine if they are impacted by the project and the degree to which they are 
impacted. 

 

b. Information is shared ineffectively  
 

Information sent by the Crown and the NEB does not always trickle down to community members. The 
NEB needs to share information in a way that reaches both the leadership and the community at large.  

The NEB regime must understand that under the Indian Act, First Nation leadership changes 
frequently (for example, our elections are every two years). Election cycles in many First Nation 
communities are short while the life cycle regulation of NEB projects is long and on-going. Engaging 
community members as well as leadership assists with laying the foundation for ongoing and active 
participation in the review process and for a potential project’s lifecycle.  

The NEB also needs to be mindful of how it presents information to First Nations. Part of the reason 
information is not being disseminated properly is because the information is often too technical, 
complex, and shared only in writing. The NEB needs to present information in layperson terms and 
should include other information-sharing formats to reflect different learning styles. Instead of lengthy 
written materials, many community members, particularly Elders, prefer pictures and info-graphics to 
convey complex information.  

The NEB should also provide materials that can educate First Nation children and youth. This 
information can be shared with children and youth in the schools so they have the opportunity to learn 
and participate on issues that are important to their future. This will also help ensure that youth are 
engaged and aware of the activities that are happening on their lands and waters. The children are our 
future – it is important they are included.  

The NEB should also make efforts to share information through dialogue, and not be restricted to 
writing. Anishinabe primarily share information through dialogue; therefore, face-to-face visits are very 
important to us. This could be achieved by having an Aboriginal representative from the NEB attend 
community meetings and explain NEB activities in a culturally appropriate and effective manner. 
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Recommendations: 

• Materials about the proposed project must be presented in layperson terms, make use of 
diagrams and info-graphics and should be provided to leadership, community members, and 
the schools; and 

• The NEB should engage in in-person dialogue with First Nations to explain NEB activities in a 
culturally appropriate and effective manner. 

 

c. Funding is insufficient for First Nations to meaningfully 
participate 

 

Meaningful participation and consultation in the NEB application review process requires adequate 
funding support. Unfortunately, the amount of funding available is insufficient to allow us to adequately 
prepare for and participate in the NEB process.  This lack of funding support bars us from meaningful 
consultation on a proposed project. 

At a minimum, funding for First Nation participation should significantly increase to allow us to 
effectively participate at all stages of the NEB review process.  For example, the NEB caps participant 
funding at $80,000 per intervenor. However, on large projects with many intervenors, this cap has 
been significantly reduced. 

Participating in the NEB hearing process is very expensive, and we must spend significant time and 
resources on engaging community members, travel, reviewing technical documents, developing 
evidence, hiring technical experts, and relying on other professionals for support.  

Animakee Wa Zhing’s unique geographical situation with two separate reserve communities also 
increases the funding required for consultation and engagement. This is because our First Nation’s 
members, including Chief and Council, are divided between two geographically distant reserve 
communities: Windigo Island and Regina Bay. Windigo Island is a remote island on southwestern Lake 
of the Woods that is roughly 105 kilometers west of our mainland community, Regina Bay. Our two 
communities have unique and differing interests that both need to be heard in the consultation 
process.  

Finally, once we work through the complicated funding applications and actually receive funding, the 
NEB’s participant funding program makes it difficult to access those funds. The funding is typically 
reimbursement-based. This is burdensome and requires substantial administrative effort to request 
and receive some form of advance payment. Many First Nations do not have discretionary funding or 
the personnel to allocate to this type of work. By not receiving the funding up-front, it hinders our 
participation and wastes time that could be used to participate in the regulatory process.  
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Recommendations: 

• Increase funding for First Nation participation in the NEB hearing process and ensure funding 
availability is based on relevant factors, such as the size of the proposed project and its 
potential impacts to Aboriginal and Treaty rights; and 

• Remove barriers in the NEB’s Participant Funding Program to improve First Nation 
participation in the NEB hearing process (e.g. simplify the funding application process, remove 
funding caps, and make advance payments more accessible (instead of the reimbursement 
system). 

 

d. Timelines are too short and are inflexible 
 

The timelines imposed by the NEB are too short and are inflexible. Once the NEB deems a project 
application complete for some projects, such as major pipelines, there is a 15-month window for the 
NEB to hold hearings, collect evidence, and make recommendations to the government about whether 
the project should proceed. This timeline is far too short to allow for meaningful consultation about 
major projects that can have a significant impact on our rights and interests. 

The same time periods also apply to all projects, even though the scales of the projects vary widely. 
For example, the same 15-month review timeline applies for any new pipelines over 40km in length. 
This uniformity makes no sense, given that some pipelines, such as Energy East, traverse nearly the 
entire country (4,500 kilometres).  

These rigid timelines are not effective – they do not give us enough time to properly participate and do 
not give us confidence that the NEB can perform an effective review. 

 

Recommendation: 

• The NEB should not have inflexible, fixed timelines for reviewing projects; rather, the NEB 
should set flexible timelines based on the scope of the project and the time required for First 
Nations to fully participate throughout the entire review process. 
 

IV. How can Aboriginal knowledge and information be further 
integrated into the NEB application and hearing process?  

 

Aboriginal knowledge should always be incorporated throughout the NEB review process.  We have a 
special connection to the land going back centuries, which gives us an intimate knowledge of the lands 
and waters that may be impacted by a proposed project. The NEB should draw on this available 
knowledge held by our Elders and land users. 
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Aboriginal knowledge should not be limited to information based on a First Nation’s historic customs 
and uses of its land.  Like modern scientific knowledge, Aboriginal knowledge is not static, but is 
always growing and expanding. We continue to use the land today and continue to have an intimate 
knowledge of both historic and present circumstances affecting the environment. 

To accurately assess the potential impact that a proposed project may have on Aboriginal and Treaty 
rights and on the environment, it is essential to draw on this extensive pool of knowledge. There are 
two essential benefits to using our knowledge. First, if properly used, it builds the trust relationship 
between First Nations, the Crown, and proponents. Second, the use of Aboriginal knowledge leads to 
fully informed decision-making and an overall improvement in the project’s design and operations (if 
approved). 

Accordingly, the requirement to use our knowledge, where provided, should be meaningfully 
incorporated throughout the various stages of the NEB process, including: the initial project description 
and application phase, construction and operation of the project, and finally, the project’s 
decommissioning and abandonment.  

It is very important that our Aboriginal knowledge is properly considered and used if we share it in 
relation to a NEB-regulated project. Some of our Elders have experienced situations where they have 
shared their knowledge and found that it was not properly considered or respected, which has added 
to their distrust and a continued experience of broken promises from Canada. Consequently, this 
impacts some of our Elders’ willingness to share their knowledge. Therefore, it is essential that when 
Aboriginal knowledge is shared and identifies issues with how a project might impact us – the Crown 
must uphold its constitutional obligation to consult and accommodate any impacts to our rights.      

Like our overall participation in NEB regulatory processes, funding is also a critical component for 
gathering Aboriginal knowledge.  We first need to understand the project and how it interacts with the 
lands and waters we use. We then require adequate funding and support to identify and collect our 
relevant Aboriginal knowledge.   

Finally, any use of Aboriginal knowledge must be subject to confidentiality and non-disclosure 
measures to ensure our valuable information is protected. Our knowledge is invaluable and 
establishing a trusting relationship that fully respects and protects our knowledge is an important step 
toward reconciliation. 

 

Recommendations:  

•  Increase support and funding for the collection of Aboriginal knowledge throughout the NEB 
regulatory process; 

•  Require an Aboriginal knowledge review for every NEB-regulated project, and use that 
knowledge throughout the project’s life cycle (e.g. project design and decision-making); and 

•  Protect the use and confidentiality of Aboriginal knowledge as per the direction of the First 
Nation providing the information. 
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V. How can Canada enhance its approach to engaging and 
consulting with First Nations to inform decision-making on 
projects regulated by the NEB? 

 

Despite our intimate relationship with the land, water, and animals—particularly within our own lands—
our First Nation generally feels that we do not have a real say in major project decisions, and that 
project approval will ultimately be granted regardless of any input that we provide.  

As discussed above, proper notice, ongoing consultation, and adequate resources and time to prepare 
for participating in NEB regulatory processes is critical to meaningful participation. We cannot exercise 
our authority or influence decision-making without the information, resources, and time to contribute. 

Another example where Canada could enhance its approach to engaging with First Nations is ensuring 
there are resources for us to conduct our own environmental assessments, which focuses on 
understanding and assessing the project and its impacts from a localized Anishinabe perspective. 

Finally, we must be able to exercise our authority throughout the regulatory process, including the 
decision-making process. This is supported by UNDRIP, which enshrines the right to self-
determination for Indigenous peoples (Articles 3-4), and protects the right to determine and develop 
priorities and strategies for any development or use of our lands, territories or resources (Article 32(1)).  
UNDRIP also includes the concept of Free, Prior and Informed Consent (“FPIC”), which calls for the 
full consent of Indigenous peoples for any development affecting our lands, territories or other 
resources (Article 32(2)).   

While there may be a variety of ways to implement the principle of FPIC in Canadian law, any future 
NEB review process should require the full consent of any First Nation whose rights will be impacted 
by a proposed project. 

 

Recommendations: 

• Once a project description is submitted to the NEB, the Board should establish an Aboriginal 
advisory committee for that project, whose members are predominantly Aboriginal and who are 
tasked with liaising with and ensuring affected First Nations have: 

o the proper resources they need to participate in the NEB regulatory process; and 
o sufficient time to participate in the NEB regulatory process; 

• Implement the UNDRIP principle of Free, Prior and Informed Consent within any future NEB 
regime, by supporting the creation of, and adherence to, internal First Nation consultation and 
approval processes for proposed projects; and 

• First Nations should have a legislatively enshrined, consent-based decision-making role 
regarding the approval of a proposed project, along with any accompanying conditions or 
mitigation measures. 
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VI. What can be done to enhance the involvement of First Nations 
in the full life-cycle of NEB regulated projects? 

 

As Treaty partners, we want to be involved in the full life-cycle of NEB regulated projects and be full 
participants regarding any activities happening on our lands. Ultimately, if approved, an NEB-regulated 
project will move through the life cycle of being constructed, operating for a limited amount of time, and 
then being decommissioned. We need to be involved in the decision-making because these projects 
have long term impacts that can span multiple generations. 

Consequently, we have a direct interest in how these projects are built, how they operate, and how 
they are decommissioned, since we will experience and witness those impacts first hand in connection 
with the exercise of our Aboriginal and Treaty rights.  

Consultation cannot be a one-time event. Meaningful consultation involves an ongoing dialogue and 
engagement throughout the entire lifespan of the project. Ongoing participation will foster trust 
between the Crown and First Nations because we will remain informed and can actively participate in 
what is happening on our territory. 

The government has provided significant funds to establish Aboriginal advisory and monitoring 
committees for specific projects, such as the Kinder Morgan Trans Mountain Expansion Project and 
the Enbridge Line 3 Replacement Project. These committees work with federal regulators and the 
proponent to oversee environmental aspects throughout the project’s life cycle. However, these 
committees are discretionary and are not required for all projects. 

Instead, Aboriginal advisory committees should be established for each NEB-regulated project, 
regardless of the scale or lifespan of the project. This mechanism can facilitate Aboriginal involvement 
throughout the lifespan of projects, and can help ensure First Nations are informed and active 
participants regarding activities occurring on our lands. 

 

Recommendation: 

• An Aboriginal advisory and monitoring committee should be established for every NEB 
regulated project to facilitate ongoing Aboriginal engagement throughout a project’s entire 
lifespan. 
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VII. Conclusion 
 

Reconciliation between the Crown and First Nations will take an enormous amount of work and effort. 
Presently, there are many obstacles barring meaningful and effective participation from First Nations 
for NEB-regulated projects. There is also great frustration with past practices.  

 

The future NEB regulatory process must respect and recognize the autonomy of First Nations and 
shed the patterns from the past, which make it difficult to participate in and exercise our authority to 
make decisions regarding our lands and waters. We envision a process that fully respects and 
acknowledges our Aboriginal and Treaty rights by ensuring consent-based decision-making and 
ongoing participation throughout the entire life cycle of NEB-regulated projects. 

Thank you for considering our submissions – we look forward to further consultation with the Minister 
of Natural Resources Canada on improving the National Energy Board. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


