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Introduction 
The Ditidaht First Nations are located on the southwest coast of Vancouver Island. Our 
traditional territory extends into the Juan de Fuca Strait and the Pacific Ocean as far as the 
Vancouver Island mountains are visible from a canoe. We have Aboriginal title and Aboriginal 
rights, including the right to harvest sea resources and the right to determine how our lands and 
waters are used. Tankers carrying oil from NEB-regulated projects pass through our traditional 
territory. 

We believe that our cultural, social and spiritual health cannot be separated from the biophysical 
health of our territory. Our confidence in the health of our waters and resources is similarly 
connected to the health of our community and our ability to maintain our distinctive way of life. 
National Energy Board (“NEB”) reviews are a critical tool that can and should be used to assist 
us and the Crown in understanding the potential consequences of development in our traditional 
territory. 

As the disputes over the Northern Gateway and Trans Mountain projects show, Indigenous 
peoples are concerned about the impacts of energy infrastructure on their rights and interests. 
The NEB Modernization project is an effort to deliver on the current government’s promise to 
restore the public and Indigenous peoples’ confidence in the credibility and transparency of the 
NEB and other regulatory bodies.1  

In our experience, the NEB approves projects without considering impacts on Aboriginal and 
treaty rights. Despite this fundamental flaw and the fact that the NEB does not purport to consult 
with Indigenous peoples, the Crown relies on the NEB to fulfill the duty to consult in part or in 
full.  

The mandate given to the Expert Panel is a once in a generation opportunity to re-envision the 
National Energy Board Act2 in a way that implements the Calls to Action of the Truth and 
Reconciliation Commission requiring the federal government to fully adopt and implement the 
United Nations Declaration on the Rights of Indigenous Peoples.  We envision a regulatory 
regime that puts reconciliation and indigenous participation at the heart of the review process. 
For our Nation, this means a process that: 

• is engaged when Aboriginal and Treaty Rights may be adversely affected, 
• supports Indigenous participation at each stage of the assessment process by providing 

appropriate timelines and capacity funding, 
• requires consideration of potential effects on Aboriginal and Treaty Rights 
• results in transparent decision making, 

                                                           
1 “Environmental Assessments” (2017), Liberal Party of Canada, available: 
<https://www.liberal.ca/realchange/environmental-assessments/>. 
2 RSC 1985, c N-7 [NEB Act]. 
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• clarifies the relationship between the Crown’s duty to consult with potentially affected 
Indigenous peoples and the review process, 

• requires meaningful and respectful collection and consideration of Indigenous knowledge 
• accommodates Indigenous-led assessments where appropriate, and 
• involves Indigenous peoples in monitoring and emergency response. 

In the following sections, we summarize our concerns with the present NEB Act and suggest 
improvements that will help give Indigenous peoples more confidence that NEB decisions 
further the public interest. 

Mandate 

The NEB should assess impacts on Aboriginal and treaty rights and the adequacy of 
Crown consultation 
Section 52(2) prescribes the factors that the NEB must consider in determining whether a project 
is in the public interest. These are economic factors except (e), which covers any residual “public 
interests”:  

(a) the availability of oil, gas or any other commodity to the pipeline; 
(b) the existence of markets, actual or potential; 
(c) the economic feasibility of the pipeline; 
(d) the financial responsibility and financial structure of the applicant, the methods of 

financing the pipeline and the extent to which Canadians will have an opportunity to 
participate in the financing, engineering and construction of the pipeline; and 

(e) any public interest that in the Board’s opinion may be affected by the issuance of the 
certificate or the dismissal of the application. 

Reconciliation with Indigenous peoples ought to be one of the factors that goes into the NEB’s 
determination of the public interest. The Supreme Court of Canada has held that consideration of 
the “public interest” includes assessing whether the Crown has met its constitutional duties to 
Indigenous peoples.3 These duties include not infringing Aboriginal and treaty rights 
unjustifiably4 and fulfilling the duty to consult and accommodate before a decision that may 
adversely affect Aboriginal or treaty rights is made.5 

When the NEB determines that a project is in the public interest, it is really recommending that 
the project is in the public interest based on all relevant factors except impacts on Aboriginal and 
treaty rights and the adequacy of Crown consultation. Given that the NEB describes the public 

                                                           
3 Rio Tinto Alcan Inc v Carrier Sekani Tribal Council, 2010 SCC 43 at para 70. 
4 R v Sparrow, [1990] 1 SCR 1075 at 1109. 
5 Rio Tinto Alcan Inc v Carrier Sekani Tribal Council, 2010 SCC 43 at para 70. 
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interest as a balance struck between a number of competing considerations, this balance is not 
meaningful unless it is based on all relevant considerations. 

The NEB should assess impacts on Aboriginal and treaty rights 
The NEB Act should require the NEB to assess impacts on Aboriginal and treaty rights as part of 
its determination of the public interest. This requirement should apply to decisions made under 
both ss. 52 and 58 of the NEB Act. 

The fundamental goal of the law of Aboriginal and treaty rights is the reconciliation of 
Indigenous and non-Indigenous peoples’ interests and aspirations.6 One of the most important 
areas where reconciliation must occur is the resource development sector, as it is the site of great 
conflict between Indigenous peoples, governments seeking to grow the economy and private 
interests. At a minimum, reconciliation requires that impacts on Aboriginal and treaty rights be 
considered in regulatory decision making in a manner that is transparent and meaningful. 
Unfortunately this is not presently the case in NEB decision making processes. The NEB 
maintains that it does not have jurisdiction to assess impacts on Aboriginal and treaty rights 
when it recommends approval of projects (pursuant to s. 52) or approves projects (pursuant to s. 
58). Instead, the NEB relies on the Crown to deal with these matters. This is inadequate in both 
law and practice. The constitutional entrenchment of Aboriginal and treaty rights was meant to 
renounce the “old rules of the game” where these rights were ignored.7 This promise has yet to 
materialize in the NEB’s decision making processes. 

Current assessment categories are not proxies for the assessment of impacts on Aboriginal 
and treaty rights 
Proponents and the Crown often argue that the study of biophysical impacts on natural resources 
is a valid proxy for the assessment of impacts on Aboriginal and treaty rights. However this is a 
very narrow view that does not take into account Indigenous knowledge, perspectives and laws 
(as discussed under “Indigenous Engagement” below). For example, a project that increases the 
amount of tankers passing our territory may not cause the death of any fish, but it may make it 
less safe for Ditidaht fishers to travel to the places where they exercise their right to fish.  

Assessment of the effects of a proposed project on the “current use of lands for traditional 
purposes” is often taken as a proxy for assessment of impacts on Aboriginal and treaty rights in 
environmental assessments. This is not valid.  

1. Requiring “current use” may fail to capture the Aboriginal and treaty rights that require 
the most protection. For example, an Indigenous people may not currently be harvesting a 
species for conservation reasons. This requirement also excludes consideration of where 
rights might be practiced in the future. 

                                                           
6 Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), 2005 SCC 69 at para 1. 
7 R v Sparrow, [1990] 1 SCR 1075 at 1105-1106. 
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2. The exercise of Aboriginal and treaty rights is not frozen in time at the moment of contact 
with Europeans.8 The category of “traditional purposes” may not capture modern 
exercises of Aboriginal and treaty rights. 

3. A focus on “use” may exclude consideration a project’s impacts on the exercise of 
Aboriginal and treaty rights that do not involve the use of land, such as governance 
rights. 

The NEB should require proponents to assess impacts on Aboriginal and treaty rights 
The NEB must consider impacts on Aboriginal and treaty rights and require proponents to gather 
and analyze the relevant information. Currently, if Indigenous peoples want the NEB to consider 
impacts on their Aboriginal and treaty rights, they must conduct that assessment themselves. 
Project proponents are expected to assume the cost of assessing all other potential Project effects. 
The potential effects on the rights of Indigenous peoples should be treated no differently, 
especially given Indigenous peoples’ limited resources and capacity.   

The NEB should assess the adequacy of Crown consultation 
The NEB Act should provide that the NEB may not approve or recommend approval of a project 
until it determines that the Crown has fulfilled the duty to consult.  

The duty to consult is meant to ensure that Indigenous peoples’ concerns receive meaningful and 
demonstrable consideration in regulatory decision-making processes. The Crown relies on 
administrative decision-making processes to fulfill the duty to consult in part or in full. It should 
be clear how these processes carry out the duty, and there should be a clear division of labour 
between administrative tribunals and the Crown. However, in the case of the NEB, there is a 
woeful lack of transparency. The NEB does not consult, and relies on the Crown to do so after it 
makes its recommendations. However the Crown relies on the NEB to carry out the duty to 
consult. In practice, it takes the position that the NEB considered and addressed any impacts on 
Aboriginal and treaty rights, and refuses to “second guess” the NEB by discussing these impacts.  
In the case of decisions under s. 58 of the NEB Act, the Crown may not consult at all. The result 
is a muddle in which Indigenous peoples’ concerns inevitably slip through the cracks.  

The Crown must consult with Indigenous peoples from the beginning of the decision making 
process.9 The Crown interprets this duty as simply informing Indigenous peoples that it will not 
consult on a decision until after the NEB process has finished.10 By that point, the Crown is 
consulting on a decision that has already been recommended for approval by the NEB. 

                                                           
8 R v Sparrow, [1990] 1 SCR 1075 at 1093. 
9 Rio Tinto Alcan Inc v Carrier Sekani Tribal Council, 2010 SCC 43 at para 31; The Squamish Nation et al v The 
Minister of Sustainable Resource Management et al, 2004 BCSC 1320 at para 74. 
10 The Crown typically uses a five stage approach to consultation for s. 52 applications. In Phase I, the Crown 
encourages Indigenous peoples to participate in the NEB review (Phases II and III)  if they want their concerns to be 
heard. The Crown refuses to consult with Indigenous peoples until Phase IV, after the NEB has issued its 
recommendations and before the Governor in Council makes a decision. In Phase V, the Crown then consults with 
Indigenous people if and when it issues permits for other aspects of the project such as fisheries and navigation. 
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Legislated timelines leave nowhere near enough time for the Crown to conduct a meaningful 
impact assessment even if it wanted to.  

The Crown further maintains that it can fulfill the duty to consult by consulting on related but 
different decisions (Phase V). Consulting on a different decision is not a valid substitute for 
consultation on the decision itself. Furthermore, consultation related to a decision that has 
already been made is no more than an invitation for Indigenous peoples to “blow off steam.”11 

The issue of what roles the NEB and the Crown play in fulfilling the duty to consult is presently 
before the Supreme Court of Canada.12 However, the Court’s task is to interpret the existing 
statutory division of labour, and not to determine what would be the best division of labour.   

The NEB Act should require the NEB to assess the adequacy of Crown consultation for the 
following reasons: 

1. The NEB does not purport to consult, and maintains that doing so is inconsistent with its 
status as a quasi-judicial tribunal. Therefore the duty should fall on the Crown.  

2. Deferring consultation until after the NEB approves or recommends approval of a project 
results in confusion whereby the Crown minimizes its role or denies that it plays any role 
at all.  

3. Consultation should start at the beginning of the regulatory process, and should not be 
conducted on the premise that the NEB has already recommended approval of a project. 

4. Whether the Crown has fulfilled the duty to consult is a factor that determines whether 
approving a project is in the public interest.13 

Assessing impacts on Aboriginal and treaty rights and the adequacy of consultation is not 
outside the NEB’s mandate 
Assessing impacts on Aboriginal and treaty rights and the adequacy of Crown consultation are 
critical to the NEB fulfilling its mandate. In NEB processes and environmental assessments, the 
NEB routinely assess the current use of land for traditional purposes and biophysical effects on 
plants and wildlife. Furthermore, the NEB assesses the adequacy of proponents’ consultation 
with Indigenous peoples. There is no principled reason to think that it is incapable of assessing 
the adequacy of Crown consultation. The NEB Act should be amended to clarify the NEB’s role 
and jurisdiction in this regard.  

                                                           
11 Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), 2005 SCC 69 at para 54. 
12 Chippewas of the Thames First Nation v Enbridge Pipelines Inc, [2015] SCCA No 524; Hamlet of Clyde River v 
Petroleum Geo-Services Inc (PGS), [2015] SCCA No 430. 
13 Rio Tinto Alcan Inc v Carrier Sekani Tribal Council, 2010 SCC 43 at para 70. 
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New areas for the NEB’s mandate 

Marine shipping 
Marine shipping has been a significant element in pipeline projects such as Northern Gateway 
and the Trans Mountain Expansion. The impacts of transporting oil by tanker, including the risk 
of an oil spill, are important factors in determining whether a project is in the public interest. 
However, the NEB takes the position that marine shipping does not fall within its mandate. The 
NEB therefore cannot impose conditions to protect marine fishing rights 

The impacts of transporting oil and gas by tanker, including the risk of a spill, increased wave 
action causing erosion, increased noise in the aquatic environment, vessel strikes of marine 
mammals and other impacts, are important factors in determining impacts on Aboriginal and 
treaty rights, and whether a project is in the public interest. Ditidaht are already experiencing the 
costs of these impacts, including through shoreline erosion and increased noise and disruption 
from large vessel shipping. They have also seen diminishing numbers of marine mammals they 
used to depend on for sustenance, cultural and economic purposes as they are impacted by 
increasing aquatic noise and vessel strikes. They remain greatly concerned about the impact a 
marine oil spill would have on the marine resources they depend on. 

Currently, the NEB acts inconsistently in scoping the impacts of marine shipping into 
environmental assessments of energy infrastructure projects – sometimes they are included, other 
times not – despite the fact that the Canadian Environmental Assessment Act, 2012 definition of 
“designated project” includes “incidental activities.”14 To avoid improper scoping that excludes 
marine shipping impacts from assessment, the NEB Act should be amended to include a non-
exhaustive list of “incidental activities” that must be considered when assessing certain types of 
projects. This list must include marine shipping for pipelines to marine export terminals. 

In addition, the NEB does not view any regulation of marine transport as falling within its 
mandate. This has led to the problematic result that, even where marine shipping impacts are 
scoped into an environmental assessment, the NEB will approve a project without imposing any 
conditions relating to marine shipping on the project on the basis it has no jurisdiction to do so. 
This is of particular concern to Ditidaht, for whom marine shipping is the component of pipeline 
projects regulated by the NEB that has the greatest impact on their territories. Section 52(1)(b) 
currently states that the NEB must, for any certificate, set out “all the terms and conditions that it 
considers necessary or desirable in the public interest”. If some of those conditions fall under the 
jurisdiction of another federal body and require cooperation, such as conditions on marine 
shipping which fall under the purview of Transport Canada, then the NEB Act should be 
amended to explicitly provide for the necessary coordination between the NEB and that body and 
give the NEB the power to impose conditions or at a minimum make recommendations to other 
federal bodies as to conditions that should be imposed. 

                                                           
14 Section 2(1) “designated project”. 
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In the NEB’s review of the Trans Mountain Expansion Project the NEB held that it did not have 
jurisdiction over marine shipping, but that it would consider environmental and socio-economic 
effects of the project-related increase in shipping activities in determining whether the Project 
was in the public interest.15 The NEB relied on the existence of a regulatory regime in 
concluding that tankers were unlikely to interfere with Indigenous fishing activities and that the 
risks associated with an oil spill were acceptable.16 However, the NEB itself was unable to 
develop conditions that would directly protect the exercise of fishing rights. Had it determined 
that regulatory changes were required, its only recourse would have been to exhort the relevant 
government bodies to make those changes. 

Decision-Making Roles 

Assessing the adequacy of Crown consultation 
As discussed above, the duty to consult should lie entirely on the Crown and the NEB Act should 
require that the NEB cannot approve or recommend approval of a project if it determines that the 
Crown has not fulfilled the duty to consult. 

Terms and conditions that would apply to the government 
The NEB Act should allow the NEB to propose terms and conditions that will engage the 
government, rather than proponents only. The NEB may conclude that it is necessary to 
implement measures that fall outside its jurisdiction. In the 2013 review of the Shell Jackpine 
Mine Expansion,17 for example, the Joint Review Panel identified a number of areas where 
government action was necessary, such as preserving ecosystems and biodiversity in the oil 
sands region, improving monitoring programs and protecting bison habitat. However, the 
government never followed through on these actions. The NEB Act should allow the NEB to 
propose terms and conditions that will bind the government, rather than proponents only.  

Regional cumulative effects studies 
The NEB Act should provide for regional studies which focus on understanding the cumulative 
effects of development. The NEB Act should provide criteria that trigger a regional assessment or 
provide guidance to decision-makers as to when they should order a regional assessment.  The 
could include the following: 

1. the proposed project is in a region or ecosystem that has a unique value, including 
significant cultural value to one or more Indigenous groups;  

2. the region or ecosystem has already been subject to heavy development, or significant 
development is anticipated; and 

                                                           
15 National Energy Board, National Energy Board Report: Trans Mountain Expansion Project (Calgary: National 
Energy Board, 2016) at 323. 
16 National Energy Board, National Energy Board Report: Trans Mountain Expansion Project (Calgary: National 
Energy Board, 2016) at 362, 377-378, 387-388, 392, 407. 
17 Note that was not an NEB review but the same principle applies. 
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3. cumulative effects are expected and are of particular concern. 

Project-based reviews are not an effective way to assess cumulative effects. It is not possible or 
reasonable for individual project proponents to gather the necessary information or to conduct an 
assessment at this scope. In areas where cumulative effects are a concern, a regional assessment 
should be conducted before individual projects are reviewed.  

Proposed and approved projects such as the Trans Mountain Expansion Project, the Roberts 
Bank Terminal 2 Project and the Wespac Tilbury Marine Jetty Project will significantly increase 
the amount of tanker traffic passing through our territory. This is exactly the sort of case where 
development should be informed by a regional cumulative effects assessment rather than 
piecemeal project-by-project approvals, which is currently what is happening. 

Timelines 
The mandatory time limits for completing a review should be removed from the NEB Act. The 
review of different projects will take different amounts of time. The NEB Act should not provide 
a “one-size-fits-all” time limit on NEB reviews, especially one that is so short. Reviews that are 
curtailed by generic time limits lack credibility. Indigenous peoples may be deprived of a 
meaningful opportunity to collect Indigenous knowledge to inform the environmental assessment 
process and to respond to information divulged by better resourced proponents late in the 
assessment process.  

Time limits should be established on a case-by-case basis in non-legislative documents such as 
Procedural Directives, Hearing Orders or Joint Review Panel Agreements, which can be 
amended or superceded as the circumstances require. If the NEB Act retains time limits, it should 
enable the NEB (rather than the Minister of Natural Resources or the Governor in Council) to 
extend timelines and provide triggers that would require it to do so.  

The NEB Act should prescribe minimum time periods at key stages in the review to ensure that 
interveners have sufficient time to provide input. 

Governance 

Composition and expertise of Board Members and staff 
One major contributor to the lack of public confidence in the NEB is the homogeneity of its 
members and staff. The NEB is dominated by individuals from the energy industry. The NEB is 
based in Calgary, and the NEB Act requires that Board Members live there full-time. One 
notorious example of overreliance on individuals from the energy industry was the appointment 
of Steven Kelly as a Board Member even though he was actively representing Kinder Morgan in 
the Trans Mountain Expansion Project review. This has led to the widespread opinion that the 
NEB generally favours development. A recent study found that between 2000 and 2014, the 
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NEB approved almost 100% of projects even though in many Indigenous peoples raised 
concerns that the proponent did not address.18 

As the NEB must take into account a broader range of considerations when determining whether 
projects are in the public interest, more diversity in Board members and staff is required. There 
should be Board Members and staff with the expertise to assess impacts on Aboriginal and treaty 
rights, part of which includes conducting strength of claim assessments for claimed rights. These 
people should mandatorily be assigned to projects that potentially affect Indigenous peoples. 
Non-specialist Board Members and staff should also receive training to understand this evidence 
and its probative value regarding the assessment of the public interest.    

Indigenous engagement 

Funding 
Current approaches to participant funding hinder meaningful Indigenous participation in NEB 
reviews. NEB processes are complex and extremely resource-intensive. Indigenous peoples often 
need to retain consultants with legal, technical or scientific expertise to support their 
participation. This is especially true given the reluctance of non-Indigenous people to accept 
Indigenous knowledge, perspectives or laws without corroboration or “legitimization” by 
experts, especially when it conflicts with the information provided by a proponent. This comes at 
a significant cost.  

Often, funding provided by the NEB will not even cover a technical review of the proponent’s 
application. It does not extend to the many other steps of the review process such as reviewing 
and making comments on key documents such as Joint Review Panel Terms of Reference, 
preparing evidence, participating in hearings, preparing written submissions, participating in 
consultation meetings or briefing the community. 

Incorporating Indigenous knowledge, Indigenous perspectives and Indigenous laws 
Indigenous knowledge, Indigenous perspectives and Indigenous laws should all be incorporated 
into NEB regulatory reviews where they are provided. “Indigenous knowledge,” also known as 
“traditional knowledge,” includes ecological knowledge, social rules, spirituality and Indigenous 
philosophy. “Indigenous perspectives” include the views, opinions, perceptions and 
interpretations of circumstances or events shaped by the world view of an Indigenous people. 
“Indigenous laws” means the laws of an Indigenous community, including traditional teachings, 
protocols, rules of conduct and laws of more recent origin. 

Indigenous knowledge, perspectives and laws should be integrated into NEB regulatory review 
processes for two reasons. First, these are a rich source of evidence that is complementary to 

                                                           
18 Sari Graben, Abbey Sinclair, “Tribunal Administration and the Duty to Consult: A Study of the National Energy 
Board” (Fall 2015), 65 University of Toronto Law Journal 382. 
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Western science, perspectives and law, and should carry the same weight as all other relevant 
evidence. Second, Indigenous peoples’ status as the founding peoples of Canada means that they 
exercise governance rights and jurisdiction over themselves and their lands. A critical part of 
reconciliation is recognizing and giving force to Indigenous law as many leading jurists have 
argued.19 

Indigenous knowledge, perspectives and law should be integrated into every stage of the NEB 
review process, such as determining the issues to study, the scope of factors, assessment of 
strength of claim and impacts on Aboriginal and treaty rights, and the effectiveness of mitigation 
measures. Failure to integrate these sources of knowledge devalues Indigenous peoples’ 
concerns. For example, proponents and governments often conceive of impacts on fishing rights 
in terms of how many fish there are to catch. Indigenous peoples, however, would consider the 
following additional factors relevant: 

• what conditions are required for the exercise of the right? 
• what cultural connections does the Indigenous peoploe have to the area and resources in 

that area? 
• what is the timing of the fishing season? 
• what is the quality of the resource? 
• is there potential for avoidance reactions (e.g. might the exercise of the right be impacted 

by safety concerns or concerns over contamination of fish)? 
• what cultural transmission activities occur in the area? 
• what laws apply to the exercise of rights? 
• what is the habitat availability and quality in other accessible areas? and 
• where and when do members of the Indigenous people prefer to exercise the right? 

Indigenous peoples have not had much success in getting regulatory bodies to understand and 
give weight to their knowledge, perspectives and laws. This is partly because this is left to the 
NEB’s discretion, and reviewers fail to see their value or are uncomfortable engaging with them 

Consideration of Indigenous knowledge, perspectives and laws should be mandatory where they 
are provided. 

Enhancing the role of Indigenous peoples in monitoring pipeline construction and 
operations and in developing emergency response plans 

The NEB Act should: 

1) Establish an ongoing post-approval requirement that  proponents provide information 
related to the issues identified by the NEB in the project review, 

                                                           
19 See, for example, the Honourable Chief Justice Lance SG Finch, “”The Duty to Learn: Taking Account of 
Indigenous Legal Orders in Practice” (2012), Continuing Legal Education Society of British Columbia, Indigenous 
Legal Orders and the Common Law. 
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2) Require that such information be available to the public,  
3) Enable the NEB to revise the terms and conditions of an approval in light of new 

evidence, and 
4) Make it an offence to fail to provide information as required by the NEB Act and the 

terms and conditions of an approval. 

NEB decisions are based on projects’ predicted effects. It is essential to monitor projects’ actual 
effects to inform future assessments. The NEB should be able to revise the terms and conditions 
of an approval as more information about a project’s effects comes to light, particularly when 
predictions from the review turn out to be incorrect. 

The NEB Act should make it mandatory for proponents to engage Indigenous people in the 
development of monitoring and emergency response plans and to integrate traditional 
knowledge. 

Indigenous traditional knowledge is highly relevant to monitoring and emergency response, as 
knowledge holders are skilled at identifying and explaining changes to the environment caused 
by a project, including accidents. Community driven monitoring programs are effective at 
identifying effects that conventional techniques do not monitor, and increase the communities’ 
confidence that a project is being operated responsibly and that its effects are known and under 
control. At a minimum, the NEB Act should require that proponents engage Indigenous peoples 
in monitoring and make the integration of traditional knowledge mandatory. Indigenous 
communities are often “first responders” in the case of an emergency if they are located near an 
accident. 

Regulatory reviews by Indigenous peoples 
The NEB Act should enable the NEB to harmonize its processes and timelines with Indigenous-
led assessments and to enter into collaborative decision making arrangements with Indigenous 
peoples. 

Traditional knowledge is grounded in a particular worldview, one that is not easily understood 
by non-Indigenous people without significant training. The most effective way to ensure that 
traditional knowledge is not ignored, minimized or misappropriated is to put Indigenous peoples 
in control of applying that knowledge in regulatory processes. This avoids the frequent problem 
where government or proponent “experts” dismiss or mischaracterize traditional knowledge and 
inevitably come to the conclusion that a project will cause no significant environmental effects or 
other impacts. 

Giving Indigenous peoples a role in regulatory reviews also recognizes their governance rights 
and jurisdiction to participate in decision making processes that affect them and their lands. 

There are a number of models in Canada where Indigenous peoples are working with the 
provincial and territorial governments to develop collaborative models for regulatory decision 
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making. In the North, Indigenous peoples and Canada each nominate the members of regulatory 
decision making bodies such as the MacKenzie Valley Environmental Impact Review Board. In 
Ontario, the provincial government and First Nations are developing terms of reference for a 
Joint Review Panel with a member appointed by First Nations. 
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