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SUMMARY OF RECOMMENDATIONS 

Purpose of the Act 

 There needs to be an overarching purpose added to the Act.  

Consideration of Aboriginal and Treaty Rights 

 The Act needs to explicitly require the consideration and protection of Aboriginal and 

treaty rights as an overall purpose of the Act. 

Aboriginal Decision-Making  

 Both the NEB or the Governor in Council and affected Aboriginal nations must have an 

opportunity to approve and consent to any project affecting Aboriginal lands, waters, 

resources, economy, traditional use (“TU”), health, society and culture.1
  

Duty to Consult and Accommodate 

 The process for consultation under the Act should be explicit. The process should be 
flexible and allow for input from Aboriginal Peoples who may be potentially affected by 
a project, but at a minimum require: flexible timelines; consultation as early as possible, 
such as in the scoping stage; the decision-maker to show how Aboriginal concerns were 
taken into account; and the duty to be discharged before approval is given. 

 Consultation steps outside of NEB process should be clearly laid out and should be 

flexible and involve the input of affected Aboriginal Peoples. 

                                                 

1
 The knowledge required for, and acquired in the process of TU is known as “Traditional Ecological Knowledge” 

(TEK), which goes by a variety of other names including Traditional Knowledge (TK), Indigenous Knowledge (IK), 
Local Ecological Knowledge (LEK), Customary Ecological Knowledge (CEK), Inuit Qaujimajatuqangit (IQ), and 
Indigenous Traditional Knowledge (ATK). All of these are labels of convenience for practical, craft knowledge 
acquired through direct experience and by watching, listening to, travelling, and harvesting with more experienced 
people on the land and water (see Peter Armitage and Stephen Kilburn, Conduct of Traditional Knowledge 
Research—A Reference Guide (Whitehorse, YT: Wildlife Management Advisory Council, North Slope, 2015) 
(“Armitage and Kilburn”) and Peter J. Usher, “Traditional Ecological Knowledge in Environmental Assessment and 
Management” (2000) 53 Arctic 187 (“Usher”)). 
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Capacity 

 In addition to intervener funding, on-going program funding should be provided to build 

capacity in Aboriginal communities. 

Compensation for Impacts to Aboriginal and Treaty Rights 

 A regime should be established to compensate Aboriginal Peoples when Aboriginal and 
treaty rights are affected. This fund should include two components: 

o A fund for capacity building so that Aboriginal Peoples have the expertise to 
respond to requests for consultation 

o A clear method for compensating communities when rights are affected (e.g., 
revenue sharing) 

Clear and Explicit Decision-Making Criteria 

 There needs to be clear and explicit decision-making criteria in the Act. Specifically, 
there needs to clear and explicit decision-making criteria for the “public interest” 
determination. At a minimum, the NEB should be required to consider whether the 
project is likely to cause significant adverse effects on Aboriginal and treaty rights. The 
decision-maker should be required to take into account the concerns of Aboriginal 
groups in this assessment and should be required to demonstrate how the Aboriginal 
concerns were taken into account in this assessment. If the effects on Aboriginal and 
treaty rights  are determined to be significant but justified in the circumstances, the 
Governor in Council should be required to show how the decision was made that 
significant effects to Aboriginal and treaty rights are justified.  

 Project rejection should be a bona fide possibility in the NEB process. 

Composition of the NEB 

 In addition to the recommendation outlined below that NEB members should have a 

variety of scientific expertise, there should also be requirements in the Act that NEB 

panels have regional representation from Aboriginal communities that may be 

potentially affected by the project being reviewed. 

 

Environmental Assessment 

 While the NEB should maintain its focus on the design and safety of pipelines, the 
Canadian Environmental Assessment Agency (“CEAA”) should make the decisions 
regarding environmental assessments and follow-up.  

 Alternatively, if the NEB retains oversight of Environmental Assessments: 
o The NEB should adopt policies similar to those adopted by the CEAA (e.g. CEAA 

2009, 2011) that would require proponents to provide scientific validation of 
their mitigation effectiveness through the collection of quantitative baseline 
data, the development of testable hypotheses and scientific data analysis in their 
follow up programs. NEB members should have a diversity of expertise to 
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develop such policies and include the expertise in a variety of biophysical and 
social sciences including traditional land use. 

o There should be a clear policy for inter-departmental knowledge sharing to 
support the NEB in their assessments and development of recommendations to 
the Minister. The NEB should work in close cooperation with agencies that have 
the expertise in biophysical and social sciences.  

For further information, please see our recommendations to the Environmental 
Assessment Expert Panel2  

Aboriginal Input into Scoping and Clear Instructions on NEB Process 

 Aboriginal community input should be sought during the scoping phase for a regulatory 
hearing process to ensure topics that reflect their interests have been considered 
explicitly. 

 Clear and specific instructions for intervenors, participants and the public should be 
provided by the NEB on the process, including what criteria and obligations the NEB has 
for determining the adequacy of the proponent’s responses to intervenor information 
requests. 

Conduct of Studies 

 The NEB should provide explicit guidance for how proponents should structure an 
Agreement with affected Aboriginal communities that would incorporate Aboriginal 
concerns at the scoping phase of a project. An Agreement to scope the environmental 
effects assessment must be done in a social-ecological approach and needs to resolve, 
at a minimum: 

 how the community needs to be involved, 

 what the ecological and social (including cultural and spiritual) parameters need to 
be,  

 how these parameters need to be addressed and measured,  

 what the temporal and spatial boundaries should be,   

 how the significance of environmental and social change will be defined, and, 

 what the significance thresholds should be and whether or not the surpassing of 
thresholds can be mitigated. 

 For this community involvement to occur, the community must first be granted funding 
and access to technical support. Then, as part of the Agreement, the required funding 
must be determined that would allow for continued participation of the affected 
community. 

 

                                                 

2
 Maliseet Nation of New Brunswick Submissions to the Expert Panel for the Review of Environmental Assessment 

Processes (December, 2016) (Available at http://eareview-examenee.ca/view-submission/?id=1482532343.9304, 

accessed March, 2017) at pp 12-25 (“Regional Land Use Planning” to “Aboriginal Health” inclusive). 
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Assessment of Impacts on Aboriginal Peoples 

 A policy for the assessment of impacts on Aboriginal Peoples’ livelihoods should be 

developed. This policy should require the proponent to ask the affected Aboriginal 

communities for their views on impact significance and to collaborate in the definitions 

of significance criteria. The policy should be explicit regarding how the proponent 

should use the assessment of impacts to biophysical parameters to inform the 

assessment of impacts to traditional livelihoods. This policy should include guidelines for 

proponents on integrating input from Aboriginal communities at each stage of the EA 

process, as well as guidance on how to communicate issue resolution (e.g. 

demonstrating how this input was or was not considered in an EIA). 

Project Monitoring 

 A policy for the preparation of EIAs should be developed. This policy should explicitly 
require that proponents be required to provide in the EIA a scientifically defensible 
monitoring program.  

 Monitoring and enforcement under the Act needs to be strengthened. One way of doing 
this is allocating more monitoring and enforcement powers to Aboriginal groups along 
with resources/capacity support needed for Aboriginal Peoples to effectively participate 
in monitoring and enforcing the Act.  

 The process for participation and implementation of follow-up programs should be 
guided by the NEB policies, including: 

o The recommended policy herein for the assessment of impacts to Aboriginal 
Peoples’ livelihoods, which needs to be developed. 

o The recommended policy herein for the preparation of Agreements, which needs 
to be developed. 

 Compliance must be auditable. Government inspectors and Aboriginal community 
members engaged as rangers and various combinations of committees, government 
agencies, and community groups that would monitor and enforce compliance should be 
developed on a project-by-project basis because the environmental, logistical, and 
socio-economic conditions vary. Compliance and enforcement should be guided, at least 
in part, by the recommended policies herein for the assessment of impacts to Aboriginal 
Peoples’ livelihoods, and for the preparation of Agreements, which need to be 
developed.  

 The NEB should provide explicit guidance to proponents on how to develop an 
Agreement with affected Aboriginal communities that would detail how or in what 
manner the affected communities wish to be involved in the monitoring for the life of 
the project. 

 The Agreement should include details as to how the monitoring results will be 

presented or communicated to the affected community. 
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Public Database 

 The NEB should collect and make publicly available data concerning prior pipeline 
failures, including more detailed descriptions of environmental consequences, to allow 
for a rigorous analysis of pipeline failure rates and the resulting environmental impacts. 
At a minimum, the data should be comparable to that of the US counterpart agency to 
allow for comparability and broader analyses. 

Energy Information 

 The NEB’s role in the collection, analysis and publication of energy information should 
be transferred to an independent energy information agency. 

 As it is in the interest of government to promote impartiality and the appearance of 
impartiality in the decision-making of the NEB, energy information should be collected 
and maintained by an agency independent from the regulator. 

 The federal government should consult broadly with the Board, with the relevant 
federal Departments, and with other provincial, territorial and indigenous governments, 
regulatory boards, industry, academia, environmental organizations, and the general 
public in designing any new energy information agency. 

 

Introduction 

It is our understanding that the objective for the National Energy Board (“NEB”) Modernization 

Review (the “Review”)  is to re-build public confidence in the NEB.   

We, the Maliseet Nation, have decided to undertake this Review in unity. The Maliseet Nation 

of New Brunswick (the “MNNB”) consists of Kingsclear First Nation, Madawaska Maliseet First 

Nation, Oromocto First Nation, St. Mary’s First Nation, Tobique First Nation and Woodstock 

First Nation. Our communities and members share a common territory, history, culture, 

language, as well as Aboriginal and treaty rights. We share a deep relationship with our 

traditional territory and have embraced the duty of protecting it and ensuring that its use is in 

keeping with the values and beliefs of our ancestors and in the best interest of future 

generations.  

Concerns with the Review Process 

While we acknowledge that the schedule for the Review is being fast tracked to ensure that the 

legislation and regulations are amended quickly, we are very concerned with how this process 

has unfolded. The Review, overall, is a positive step. However, the schedule for the Review has 
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been extremely accelerated and unclear, with delayed funding decisions and poor 

communication. While we acknowledge that this aspect of the Review is pre-consultation and 

that it will be decided at a later date how Aboriginal Peoples will be engaged on the 

recommendations in the Expert Panel´s Report, at this point we are not even sure if 

consultation on the specifics of any draft legislation will happen. We are concerned that the 

way in which this Review is unfolding does not meet the legal standards of consultation as laid 

down in case law, or the principles of the United Nations Declaration on the Rights of 

Indigenous Peoples.3 If the Government of Canada is truly committed to engaging with 

Aboriginal Peoples and to renewing the nation-to-nation relationship with Aboriginal Peoples 

based on recognition of rights, respect, co-operation and partnership, then it needs to both 

ensure its legislation fully protects section 354 rights and the rights guaranteed  by UNDRIP and 

it needs to undertake such amendments properly and in accordance with the expanding law in 

support of respectful relationships with Aboriginal Peoples.  

Background: The Maliseet Nation, Our Lands, Waters, and Resources 

The Maliseet, or Wolastoqiyik (people of the Beautiful or Bountiful River), have occupied the 

lands and waters of what is now called New Brunswick since time immemorial. The Saint John 

River basin, or the Wolastoq (Beautiful or Bountiful River), specifically, has long been, and 

continues to be, of central significance to our people. It is a key part of our traditional 

homeland and culture. We are physically and culturally connected to it. Our name, 

Wolastoqiyik, expresses this connection at the heart of our identity: we are the people of the 

Beautiful River.  

In New Brunswick, Peace and Friendship Treaties were entered into with the Maliseet, Mi’kmaq 

and Passamaquoddy prior to 1779. These Peace and Friendship Treaties encouraged peaceful 

relations between the parties. Their sole purpose was to end hostilities and encourage 

cooperation between the British and First Nations. Our Treaties did not involve or purport to 

                                                 

3
 UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples: resolution/adopted by the 

General Assembly, 2 October 2007, A/RES/61/295 (“UNDRIP”). 
4
 Enacted as Schedule B to the Canada Act 1982, 1982, c. 11 (U.K.), which came into force on April 17, 1982 

(“Constitution”). 
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involve the ceding or surrendering of our rights to lands, waters or resources that were 

traditionally used or occupied.  As such, we retain Aboriginal title to our lands, waters and 

resources. These rights are constitutionally guaranteed through section 35 of the Constitution 

and have been strengthened by the Supreme Court of Canada’s decision in Tsilhqot’in Nation v 

British Columbia.5  

But, in the past century, our lands, water and resources have been increasingly exploited to the 

point that they are in serious danger. We have experienced considerable loss in our livelihood 

through this exploitation. Our lands, waters and resources have been and continue to be 

heavily impacted through settlement, resource extraction such as forestry, fishing and 

agriculture, environmental degradation, and highly restrictive government regulations. As a 

result of the cumulative effects of these projects and activities in our traditional territory, there 

are few accessible areas remaining for traditional uses and valued resources, which has caused 

significant challenges to the Maliseet people, our economy and our culture. If these resource 

pressures continue, we will no longer be able to viably exercise our Aboriginal and treaty rights.   

Despite these challenges, we Maliseet people are a strong and resilient people and our culture, 

traditions and way of life, have persisted into the present. We continue to have a deep spiritual 

connection to our territory and continue to hunt, trap, fish, and engage in other harvesting and 

traditional practices in our traditional territory. But, rather than protect our rights, the National 

Energy Board Act6 only makes our problems worse by failing to adequately integrate respect for 

our Aboriginal and treaty rights in the approvals process. 

We never ceded our rights to our lands, waters and resources. We continue to have a deep 

relationship with our lands, waters and resources. Our culture, traditions and way of life have 

persisted into the present and we continue to exercise our Aboriginal and treaty rights over and 

engage in traditional practices on our traditional territory. However, the exercise of our 

Aboriginal and treaty rights and our ability to sustain a strong culture, traditions and way of life 

depends on an adequately healthy land and resource base that we can access. Development 

                                                 

5
 Tsilhqot’in Nation v British Columbia, 2014 SCC 44 (“Tsilhqot’in”). 

6
 R. S.C., 1985, c. N-7 (the “Act”). 
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permitted by the NEB has disturbed our lands and waters, threatening animal habitats. We are 

being left with less and less territory over which to exercise and assert our Aboriginal and treaty 

rights. Without protections for the lands, waters and resources that we depend on, our ability 

to exercise and assert our Aboriginal and treaty rights will continue to diminish until we are 

eventually left with nothing.  

Three important themes emerge from our recommendations. Firstly, The Act needs to be 

completely overhauled to better protect constitutionally protected s. 35 Aboriginal and treaty 

rights. Secondly, there are several instances where the current Act is far too vague such that 

neither Aboriginal Peoples nor proponents know what to expect from the process – we are 

therefore recommending that the Act be made more specific in outlining process expectations. 

Finally, the NEB’s capacity to undertake many of the necessary tasks in protecting our rights 

and the environment is limited and some of our recommendations focus on the need to either 

appoint another more qualified body to oversee certain tasks or bolster the NEB’s capacity 

through partnerships and improved policy frameworks. 

Given the limit of time and funding we were provided to review and provide written 

submissions on the Act, we cannot focus on every amendment that is needed. Instead, we have 

chosen to focus on those amendments that are most important to the MNNB, such as we can 

identify them now.  

Recommendations 

Purpose of the Act  

 There needs to be an overarching purpose added to the Act.  

Consideration of Aboriginal and Treaty Rights 

 The Act needs to explicitly require the consideration and protection of Aboriginal and 
treaty rights as an overall purpose of the Act. 
 

The protection of Aboriginal and treaty rights in the Act is wholly inadequate. There are no 

provisions that direct that the exercise of discretion under the Act be executed in a manner that 

gives due consideration and allows for full expression of Aboriginal and treaty rights. As a 
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result, Aboriginal and treaty rights are largely excluded from consideration and vulnerable to 

infringement.  

Aboriginal Decision-Making  

 Both the NEB or the Governor in Council and affected Aboriginal nations must have an 
opportunity to approve and consent to any project affecting Aboriginal lands, waters, 
resources, economy, traditional use (“TU”), health, society and culture.7 
 

The right to self-government, or sovereignty, is an inherent right that is part of our identity as 

peoples. Before the coming of Europeans, we were organized as self-governing societies. We 

did not cede our right to self-government.  

In order to have the respectful relationships necessary for the ongoing project of reconciliation, 

and to reflect the principle of free, prior and informed consent found in UNDRIP, Aboriginal 

Peoples need to be partners with Canada in the decision-making stage of projects. A framework 

that promotes reconciliation is one that will explicitly allow for jurisdiction to be shared over 

the protection of lands, waters and resources with Aboriginal people. This needs to be based  

on a nation-to-nation relationship, reconciliation and free, prior and informed consent.  

This is particularly true for the Maliseet, who continue to retain and assert Aboriginal title in the 

absence of any treaties which ceded our land rights. The Supreme Court of Canada in 

Tsilhqot’in8 has stated that the right to control the land conferred by Aboriginal title means that 

governments and others seeking to use the land must obtain consent of Aboriginal title holders 

and that projects begun without such consent risk being cancelled. This needs to be recognized 

by Canada, and not just for those Aboriginal groups that have proven their right through court, 

as this would narrow the application of this principle in a way that is contrary to reconciliation, 

section 35 and UNDRIP. Those working with the Maliseet need to understand how the Maliseet 

engage in decision-making that will impact future generations. 

                                                 

7
 See definitions of traditional use (“TU”) and indigenous traditional knowledge (“ITK”), supra note 1. 

8
 Tsilhqot`in, supra note 5. 
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Duty to Consult and Accommodate 

 The process for consultation under the Act should be explicit. The process should be 
flexible and allow for input from Aboriginal Peoples who may be potentially affected 
by a project, but at a minimum requires: flexible timelines; consultation as early as 
possible, such as in the scoping stage; the decision-maker to show how Aboriginal 
concerns were taken into account; and the duty to be discharged before approval is 
given. 

 Consultation steps outside of NEB process should be clearly laid out and should be 
flexible and involve the input of affected Aboriginal Peoples.  
 

The Crown has been increasingly relying on regulatory bodies such as the NEB to fulfill portions 

of its constitutional duty to consult. However, the Act is completely silent on the protection of 

section 35 rights. It is our position that regulatory bodies should not be fulfilling any portion of 

the duty to consult. However, if the NEB process is going to be relied on to fulfill procedural or 

substantive aspects of the constitutional duty to consult, then this process needs to be explicit 

in the Act. Further, if the NEB process is a component of the duty to consult, then Aboriginal 

participation should be triggered as early as possible and not be rushed. Incorporation of 

Maliseet input has not matched the pace at which regulatory processes have been completed 

or project applications have been approved. The input of the Maliseet should be gathered and 

incorporated at each stage of the NEB process. The duty should be discharged before approval 

is given and the decision-maker should be required to show how concerns of Aboriginal Peoples 

were taken into account. It is critical that the underlying decision-making be communicated to 

the Maliseet and other affected communities, and that the reasons be based on both western 

science and traditional Indigenous knowledge and science. Finally, while regulatory processes 

such as the NEB’s process are important and  can be relied on to fulfill portions of the duty to 

consult, they should not be relied on to fulfill the entirety of the duty.  Simply put, regulatory 

processes are not enough—merely sending in comments to a decision-maker and making 

presentations is not enough to meet the high standard of consultation that is required for 

projects with significant impacts on Indigenous rights. Frequently, the Crown relies on steps 

taken outside of regulatory processes to supplement consultation. However, these further 

steps in consultation are often not clear. There should be a requirement for all consultation 

steps, including those in the regulatory process, to be outlined prior to the commencement of 

the regulatory process. The consultations steps outside of regulatory process should be 



- 11 - 

transparent and flexible, and Aboriginal groups that have the potential to be affected should 

also have a say in what form this process takes.  

Capacity 

 In addition to intervener funding, on-going program funding should be provided to 
build capacity in Aboriginal communities.  
 

Robust regulatory processes must involve meaningful and effective participation for Aboriginal 

Peoples, including adequate funding for legal and technical expertise to assist with the different 

stages of the regulatory process.  

Currently, funding for the NEB process is made available to Aboriginal Peoples through the 

Participant Funding Program. The process to apply for such funding is cumbersome and the 

amounts awarded are typically meager and only in the context of a specific project. The funding 

often does not take into account in any real way the capacity limitation that most Aboriginal 

groups face in engaging with and responding to projects. We are facing multiple projects in 

Maliseet territory and the administrative burdens of just dealing with the basic 

correspondence, meeting requests, etc. can be challenging. We frequently do not have the 

capacity to properly participate in processes. In a context where our communities face major 

infrastructure deficits and socio-economic challenges, we are asked to fund the work to assess 

the viability of other peoples’ projects rather than feed and house our own people – this is 

practically and morally untenable. Much more effort needs to be put in to building capacity for 

Aboriginal Peoples to be able to participate effectively in the many projects we face.  

Compensation for Impacts to Aboriginal and Treaty Rights 

 A regime should be established to compensate Aboriginal Peoples when Aboriginal 
and treaty rights are affected. This fund should include two components: 

o A fund for capacity building so that Aboriginal Peoples have the expertise to 
respond to requests for consultation 

o A clear method for compensating communities when rights are affected (e.g., 
revenue sharing) 

Clear and Explicit Decision-Making Criteria 

 There needs to be clear and explicit decision-making criteria in the Act. Specifically, 
there needs to clear and explicit decision-making criteria for the “public interest” 
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determination. At a minimum, the NEB should be required to consider whether the 
project is likely to cause significant adverse effects on Aboriginal and treaty rights. The 
decision-maker should be required to take into account the concerns of Aboriginal 
groups in this assessment and should be required to demonstrate how the Aboriginal 
concerns were taken into account in this assessment. If the effects on Aboriginal and 
treaty rights  are determined to be significant but justified in the circumstances, the 
Governor in Council should be required to show how the decision was made that 
significant effects to Aboriginal and treaty rights are justified.  

 Project rejection should be a bona fide possibility in the NEB process. 
 

The NEB process often seems like an insignificant procedural step—as if approval is an 

inevitable conclusion and the hearing process is done as expediently and haphazardly as 

possible to fulfill the bare minimum legislative requirements.  

Meaningful consultation requires the Crown to be open to the possibility of rejecting a project 

where it would have serious adverse impacts on section 35 rights that cannot be effectively 

addressed.  

From the perspective of most Aboriginal groups, the consultations on the Northern Gateway 

Project and the Kinder Morgan Project fundamentally lacked legitimacy because they knew 

from a very early stage that the NEB would recommend in favour of those projects and that the 

federal government would accept that recommendation, despite any evidence provided in the 

hearing.  

The NEB’s virtually inevitable and premature conclusion that a pipeline is in the “public 

interest” stands to provide significant momentum for pipeline approval. Ninety percent of the 

NEB’s funding comes from the proponents that it regulates.9 Its very existence depends on 

being generally supportive of energy development and project proponents. To our knowledge, 

the NEB has never rejected a pipeline project on account of adverse impacts on Aboriginal 

Peoples.  

Moreover, the NEB often advises the federal Crown on whether a pipeline is in the “public 

interest” but this term is not defined anywhere in the Act. Failure to include a clear definition of 

the “public interest” and how it should be determined has apparently opened the door for the 

                                                 

9
National Energy Board, “Cost Recovery,” available at https://www.neb-one.gc.ca/bts/cstrcvr/index-eng.html 

(accessed March, 2017).  
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NEB to come to the absurd conclusion that the public interest does not include respect for 

constitutionally-protected s. 35 rights. For example, the NEB’s public interest advice is often 

done before the federal Crown’s direct consultation with Aboriginal Peoples is complete. It is 

only through thorough meaningful and complete consultations that the Crown can fully 

understand adverse impacts on rights and determine whether those impacts can be reasonably 

accommodated.   

Composition of the NEB 

 In addition to the recommendation outlined below that NEB members should have a 
variety of scientific expertise, there should also be requirements in the Act that NEB 
panels have regional representation from Aboriginal communities that may be 
potentially affected by the project being reviewed.    
 

There are currently no explicit provisions in the Act about the required expertise, regional 

representation, gender or ethnicity of NEB members.  

Environmental Assessment 

 While the NEB should maintain its focus on the design and safety of pipelines, the 
Canadian Environmental Assessment Agency (“CEAA”) should make the decisions 
regarding environmental assessments and follow-up. The mandate to oversee 
environmental assessment processes should be delegated to other agencies such as 
the CEAA. 

 Alternatively, if the NEB retains oversight of Environmental Assessments: 
o  The NEB should adopt policies similar to those adopted by the CEAA (e.g. CEAA 

2009, 2011) that would require proponents to provide scientific validation of 
their mitigation effectiveness through the collection of quantitative baseline 
data, the development of testable hypotheses and scientific data analysis in 
their follow up programs. NEB members should have a diversity of expertise to 
develop such policies and include the expertise in a variety of biophysical and 
social sciences including traditional land use. 

o There should be a clear policy for inter-departmental knowledge sharing to 
support the NEB in their assessments and development of recommendations to 
the Minister. The NEB should work in close cooperation with agencies that 
have the expertise in biophysical and social sciences.  
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For further information, see our recommendations to the Environmental 
Assessment Expert Panel10

 

It is our position that the NEB should maintain its focus on the design and safety of pipelines 

and not oversee environmental assessment processes. The CEAA is better equipped to overseei 

the environmental review process because the NEB process lacks scientific rigor, is limited in 

the scope of what it considers, and has a history of failing to adequately address the questions 

and concerns of Aboriginal communities (many of which overlap with environmental review 

concerns). The current NEB Filing Manual11 is insufficient in prescribing how an environmental 

impact assessment (EIA) should be conducted; the Filing Manual is a general guide but does 

little to compel the proponents to develop scientifically rigorous analyses in support of their 

claims and predictions. At the same time, the NEB panels and staff don’t include a diversity of 

expertise in biophysical and social sciences, in order to assess the rigor of the information being 

presented in an EIA. Despite these deficiencies, it is unclear how other federal agencies support 

the NEB’s assessments and decision-making other than being considered intervenors in the 

process.  

The CEAA has developed policies on Adaptive Management and Follow-up Monitoring which 

highlight the need for scientific testing of hypotheses in follow-up programs, measuring 

environmental change through the systematic collection of baseline data and the use of pre-

determined thresholds for the management of environmental changes associated with 

development projects.12 Yet the understanding of the importance of testing mitigation 

effectiveness and relying on that evidence to support the decision-making process seems to be 

lacking in NEB decision reports, which indicates a lack of expertise in these areas.     

                                                 

10
 Maliseet Nation of New Brunswick Submissions to the Expert Panel for the Review of Environmental Assessment 

Processes (December, 2016) (Available at http://eareview-examenee.ca/view-submission/?id=1482532343.9304, 

accessed March, 2017) at pp 12-25 (“Regional Land Use Planning” to “Aboriginal Health” inclusive).  
11

 National Energy Board Filing Manual, Release 2016-02 (Her Majesty the Queen in Right of Canada as represented 
by the National Energy Board, Cat. No. NE23-44/2004E, ISBN 0-662-36977-7, ISSN 1718-4711, 2004 (“NEB 2016b”). 

12 Canadian Environmental Assessment Agency (CEAA), Operational Policy Statement, Adaptive Management 

Measures under the Canadian Environmental Assessment Act, (Her Majesty the Queen in Right of Canada, 2009, 

Catalogue No.: 978-1-100-12062-1, ISBN: En106-83/2009E-PDF) (“CEAA 2009”). Canadian Environmental 

Assessment Agency (CEAA), Operational Policy Statement (2011). Follow-up Programs under the Canadian 

Environmental Assessment Act  (Her Majesty the Queen in Right of Canada, 2011, Original: October 2002; Update: 

December 2011, Catalogue No.: En106-78/2011E; ISBN: 978-1-100-19750-0). 
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In a recent decision report for a pipeline expansion project, the NEB concurred that there will 

be impacts to woodland caribou, a threatened species, in which Project clearing of right-of-

ways and construction of new pipeline would “destroy critical habitat”.13  However, the NEB 

concluded that “the restoration of other linear disturbances to offset residual effects would also 

help enhance critical habitat” and therefore, with the “[NEB]’s requirement for offsets and long 

term monitoring with adaptive management measures, the Project should not affect the status 

of existing cumulative effects on overall caribou habitat”.14  The NEB’s reliance on the 

proponent’s ability to restore caribou habitat is indicative of a lack of expertise in this topic.  As 

noted in the CEAA’s Operational Policy for Adaptive Management Measures,15 if “taking into 

account the implementation of mitigation measures, there is uncertainty about whether the 

project is likely to cause significant adverse environmental effects, a commitment to monitor 

project effects and to manage adaptively is not sufficient.”  Yet there are no peer-reviewed 

analyses or any quantitative evidence to support conclusions that restoration efforts are 

effective at re-establishing caribou critical habitat or that caribou will use the restored habitat.  

In fact, proponents have previously been required to submit and follow Caribou Management 

Plans (CMP) that include reclaiming habitat for caribou, however, caribou abundance remains 

on the decline.16  Conclusions such as these are of concern for the Maliseet given that our 

traditional territory is already highly disturbed by developments yet proponents rely on 

reclamation efforts that may or may not achieve restoration of the landscape for traditional 

use.  

Furthermore, this lack of understanding surrounding the need to collect rigorous data and 

analyses to test mitigation effectiveness leads to the NEB neglecting to compel proponents to 

measure reclamation success in a scientifically quantitative manner. In responding to 

                                                 

13 National Energy Board Report: In the Matter of NOVA Gas Transmission Ltd. (Her Majesty the Queen in Right of 

Canada 2016 as represented by the National Energy Board, Application dated 31 March 2015 for the 2017 

NGTL System Expansion Project, GH-002-2015, June 2016, Cat No. NE4-4/2016-1E, ISBN 978-0-660-04455-

2 (“NEB 2016a”) at page 142. 
14

 NEB 2016a, supra note 13 at page 142. 
15

 CEAA 2009, supra note 12 at page 4. 
16

 Hervieux, D., et al. “Widespread declines in woodland caribou (Rangifer tarandus caribou) continue in Alberta” 
(2013) 91 Canadian Journal of Zoology at 872-882. 
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Information Requests by a First Nation, a proponent confirmed that they will not use 

quantitative measures when evaluating the success of mitigation: “Quantitative site condition 

metrics will not be used to assess equivalency between the Project footprint and adjacent sites 

when determining the success of reclamation and mitigation” and they describe the target for 

success as “healthy, ecologically appropriate plant communities and function is achieved.”17 

Unfortunately, the terms ‘healthy’, ‘ecologically appropriate’, and ‘function’ are not defined 

and, therefore, it is unclear how they would be measured in any quantitative manner and how 

the proponent will know when they have been successfully achieved (i.e. what parameters will 

be used as targets to determine success).  

The reliance by proponents and the NEB on vague terminology and a lack of specific targets 

ensures that proponents can declare reclamation to be a success regardless of the outcome. 

There has been much the same refusal to adopt scientifically rigorous approaches in other NEB 

regulated projects including: 

 Enbridge Inc., Line 3 replacement project 

 Enbridge Inc., Northern Gateway pipeline 

 Trans Mountain, Expansion Project 

 Nova Gas Transmission Ltd, North Montney Project 

The reluctance of the NEB to request scientifically rigorous data is puzzling in light of some of 

the conditions that they have recommended in decision reports, such as requiring proponents 

to provide “iii) a description of any recommendations made by representatives or monitors from 

Aboriginal communities, whether these were implemented, and explanation why any 

recommendations from Aboriginal communities were not implemented; and iv) a description of 

any resources provided to Aboriginal communities that supported their participation in 

activities, including monitoring”.18 These conditions appear to support the input from 

                                                 

17
 NOVA Gas Transmission Ltd. System Expansion Project Response to Round 2 Information Request (GH-002-2015). 

18 National Energy Board Report: In the Matter of NOVA Gas Transmission Ltd (Her Majesty the Queen in Right of 

Canada as represented by the National Energy Board, Application dated 8 November 2013 for the North 

Montney Mainline Project, GH-001-2014, Cat No. NE4-4/2015-2E, ISBN 978-1-100-25598-9 condition 36f, 

April, 2015) 
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Aboriginal communities, but fall short of actually compelling the proponent to satisfy the 

communities’ requests including the application of scientifically rigorous methods. The absence 

of quantification of environmental change caused by the project is likely because of the vague 

wording in the NEB Filing Manual itself: “Information sources and data collection methods used 

for describing the baseline environmental and socio-economic setting may consist of …..”.19 

Because of this vague guidance, the proponent successfully resisted the requests by First 

Nations to adequately measure the effectiveness of mitigation. 

Without quantitative, concrete measures and targets that define reclamation success, the 

Maliseet and other Aboriginal communities will have no understanding of what the reclaimed 

landscape will look like in terms of plant species and communities. This is further confounded in 

cases when the NEB concludes that they are “not convinced that Aboriginal monitors would be 

required during post-construction activities.”20  Without being directly involved in the 

reclamation monitoring to see if and which plants and wildlife may return to an area, it will be 

difficult for the Maliseet to re-connect with the land to pursue our traditional livelihoods.  

These kinds of decisions are indicative of the disconnect in the NEB’s understanding of what 

proponents are proposing and what Aboriginal communities require. For these reasons, we 

submit that NEB is poorly equipped to serve conduct meaningful oversight of environmental 

assessments.  

At a minimum, if the NEB continues to oversee environmental assessments, improvements are 

needed to develop the expertise level and diversity of the NEB members, as well as improving 

the networking between experts in other federal departments to support the NEB decision 

making process. Overall, the NEB review panel members should at least have a variety of 

expertise that would allow them to understand a) the need for the scientific validation of 

mitigation effectiveness, and b) the importance of linking mitigation effectiveness to assessing 

impacts to traditional land and resource use to ensure the continued ability of Aboriginal land 

users to sustain their traditional livelihoods now and for generations to come.  The NEB’s 

                                                                                                                                                             

 
19

 NEB 2016b, supra note 11 at page 4A-28, emphasis added. 
20

 NEB 2016a, supra note 13 at page 84. 
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expertise should include at a minimum biophysical and social sciences, and this expertise 

should be applied to improve the scientific rigour of environmental assessments of pipeline 

projects. Furthermore, policies must be developed that clearly spell out the need for empirical 

evidence to support the claims made by proponents in an EIA. 

Aboriginal Input into Scoping and Clear Instructions on NEB Process 

 Aboriginal community input should be sought during the scoping phase for a 
regulatory hearing process to ensure topics that reflect their interests have been 
considered explicitly. 

 Clear and specific instructions for intervenors, participants and the public should be 
provided by the NEB on the process, including what criteria and obligations the NEB 
has for determining the adequacy of the proponent’s responses to intervenor 
information requests. 
 

In the NEB’s “National Energy Board Hearing Process Handbook”,21 information requests (IRs) 

are described as “a written question submitted to a Party asking something about their 

evidence or position” and the handbook further states that “If you are an Intervenor in the 

hearing, you may ask questions or request additional information about the application from 

the company or from others who have filed written evidence in the form of an information 

request (also called an IR).” 

Additionally, on the NEB website, posted material from an intervenor workshop22 includes the 

following direction for writing and submitting an IR: 

“IRs must be: 

 Written 

                                                 

21 National Energy Board Hearing Process Handbook (Her Majesty the Queen in Right of Canada as represented by 

the National Energy Board, NE23-142/2013E 978-1-100-22722-1, 2013) (available online at 

https://www.neb-one.gc.ca/prtcptn/hrng/hndbk/index-eng.html). 

22 National Energy Board (NEB), Intervenor Workshop, Part 1: Written Submissions Trans Mountain Expansion 

Project (April 2014) (available online at https://www.neb-

one.gc.ca/pplctnflng/mjrpp/trnsmntnxpnsn/trnsmntnxpnsnprsnttn/ntrvnrwrkshp-eng.html) (“NEB 

2014a”). 

 

https://www.neb-one.gc.ca/prtcptn/hrng/hndbk/index-eng.html
https://www.neb-one.gc.ca/pplctnflng/mjrpp/trnsmntnxpnsn/trnsmntnxpnsnprsnttn/ntrvnrwrkshp-eng.html
https://www.neb-one.gc.ca/pplctnflng/mjrpp/trnsmntnxpnsn/trnsmntnxpnsnprsnttn/ntrvnrwrkshp-eng.html
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 Addressed to the appropriate party 

 Numbered and put in order 

 Submitted to the [NEB] and sent to all Parties (Trans Mountain and other 
Intervenors)” 

These instructions appear straightforward but, in contrast, the actual experience of receiving 

adequate answers to IRs as an intervenor can be exceedingly complex and opaque. Proponents 

do not commonly respond adequately to intervenor IRs nor does the NEB regularly compel 

those responses. Instead , when a request for adequate answers is made by intervenors, a 

common response from proponents is that they have already adequately answered the 

question, refer back to the Application, or that the level of detail or type of information 

requested by the intervenor is unreasonable or is beyond the scope of the review. While these 

statements may at times be true, the fact that these responses can be provided in answer to 

what appears to be the vast majority of intervenor requests means that there is a disconnect 

between intervenor, proponent, and NEB views of the purpose of the IR process and the overall 

goals and scope of a given review. The instructions provided in the NEB’s Handbook make no 

mention of the scope of the review, any limitations on the types of questions that can be asked, 

or why a proponent may or may not be compelled to answer an IR to the satisfaction of an 

intervenor.  

For example, in an NEB decision letter regarding intervenor motions to compel a proponent to 

respond in more depth to intervenor IRs, the NEB concluded that many of the IRs “… sought 

information that may touch upon the List of Issues, but would not contribute to the record in 

any substantive way and, therefore, would not be material to the NEB’s assessment. In some 

instances, the request was unreasonable or overly broad in scope”.23  Although we understand 

the role a list of issues and topics has in the process, there needs to be some transparency as to 

the process for the selection of these List of Issues and what criteria the NEB uses to determine 

that further proponent responses would not contribute in any substantive way to the process.   

                                                 

23
 National Energy Board, Trans Mountain Pipeline ULC (Trans Mountain) Application for the Trans Mountain 

Expansion Project – Motions to compel full and adequate responses to the first round of intervenor information 
requests (IRs) (Hearing Order: OH-001-2014, Ruling No. 33, Submitted to all intervenors and Trans Mountain 
Pipeline ULC, September 26 2014) (available at https://apps.neb-one.gc.ca/REGDOCS/File/Download/2524737) 

(“NEB 2014b”). 

https://apps.neb-one.gc.ca/REGDOCS/File/Download/2524737


- 20 - 

Many of the IRs submitted in this example requested that the proponent provide scientifically 

defensible responses that cited peer-reviewed literature to provide support for the predictions 

and conclusions made in their application; as well as provide details as to how possible effects 

from the project would be monitored and managed to ensure continued traditional land and 

resource use.  Yet although over 50 IRs along these lines were submitted to the NEB on behalf 

of the First Nation community in this case, only 4 IRs “met the [NEB]’s test for compelling a 

further and better response” from the proponent.24 What the NEB's 'test' consisted of was not 

made clear to intervenors. It is situations such as these that are of concern for the Maliseet 

because it is unclear how their issues and concerns with any particular project will be 

meaningfully addressed in the NEB regulatory process.  

When intervenors have received no such instruction on the type and nature of IRs that will be 

answered, the failure of the proponent to adequately address their concerns and the failure of 

the NEB to compel a proponent to do so can immediately damage an intervenor’s confidence in 

the NEB process. If there are to be limitations on IRs that will be answered, or if the proponent 

is not required to answer IRs to the satisfaction of the intervenor, this should be made 

absolutely clear from the beginning and throughout the review process. Clear and specific 

instructions for intervenors, participants and the public should be provided by the NEB, 

including what obligations the NEB has to intervenors and to proponents, if any. 

Furthermore, there needs to be improvements to the transparency and accountability of how 

the NEB determines the scope of their assessment for a project.  This could include developing 

a role for Aboriginal community input into the scoping phase prior to the IR stage such as 

providing input into the development of the List of Issues or Terms of Reference. For example, 

the NEB for the Trans Mountain Expansion pipeline hearing, stated that they would not be 

considering environmental effects associated with upstream activities and downstream use for 

this project because these issues were not within the scope of the NEB’s assessment of the 

project.25  However, the Maliseet and other Aboriginal communities require an understanding 

of regional cumulative effects, particularly if the proposed project induces other developments 

                                                 

24
 NEB 2014b, supra note 23 at Appendix 1. 

25
 NEB 2014b, supra note 23 at page 5. 
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in the region.  Failure to discuss these topics during the regulatory review process negatively 

impacts the Maliseet’s view of the validity of the process overall. 

Conduct of Studies 

 The NEB should provide explicit guidance for how proponents should structure an 
Agreement with affected Aboriginal communities that would incorporate Aboriginal 
concerns at the scoping phase of a project.  An Agreement to scope the environmental 
effects assessment must be done in a social-ecological approach and needs to resolve, 
at a minimum: 

 how the community needs to be involved, 

 what the ecological and social (including cultural and spiritual) parameters need to 
be,  

 how these parameters need to be addressed and measured,  

 what the temporal and spatial boundaries should be,   

 how the significance of environmental and social change will be defined, and, 

 what the significance thresholds should be and whether or not the surpassing of 
thresholds can be mitigated. 

 For this community involvement to occur, the community must first be granted 
funding and access to technical support. Then, as part of the Agreement, the required 
funding must be determined that would allow for continued participation of the 
affected community. 
 

There is an urgent need to develop explicit guidelines or policies for Agreements on how 

environmental effects assessments should be done with the purpose of protecting the practice 

of Aboriginal and treaty rights in the region surrounding a proposed project. This is because the 

progressive degradation of ecological elements, which are fundamental for the practice of 

Aboriginal and treaty rights, likely brings about critical changes in ecosystem function and a 

concomitant break-down of the social structure that depends on a functioning ecosystem. 

Ecosystem shifts occur when external forces alter a system so that its organization shifts from 

one set of processes to another.26 Folke et al.27 defined ECOLOGICAL RESILIENCE as “the 

magnitude of disturbance that can be experienced before a system moves into a different state 

and different set of controls”. These researchers argue that natural and human systems are 

                                                 

26
 L.J. Gordon, G.D. Peterson & E.M. Bennett, “Agricultural modifications of hydrological flows create ecological 

surprises” (2008) 23 Trends in Ecology and Evolution at 211-219 (“Gordon et al. 2008”). 
27

 C Folke, J. Colding & F. Berkes, “Synthesis: building resilience and adaptive capacity” in F. Berkes, C. Folke, and J. 
Colding, eds., Social-ecological systems in Navigating Social-Ecological Systems, Building Resilience for Complexity 
and Change (Cambridge: Cambridge University Press, 2003) at 354 (“Folke et al. 2003”). 
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combined as one social-ecological system and that ecosystems need to be managed to sustain 

the social systems. They define SOCIAL RESILIENCE as “the ability of human communities to 

withstand external shocks to their social infrastructure, such as environmental variability or 

social, economic, and political upheaval”. If the environmental variability represents a great 

shock to the social structure, then the social structure will break down. If the environmental 

variability moves the ecosystem to a different state, then traditional resource use will be unable 

to withstand that shock and will need to change. 

The threat of a break-down in the social-ecological system is real. Many examples where the 

break-down has occurred or where it is in progress exist.28  For this reason, the scoping of an 

environmental effects assessment is critically important and it must be done in a social-

ecological approach. The Maliseet and other Aboriginal communities must be asked how they 

need to be involved and must be involved in determining what ecological and social (including 

cultural and spiritual) parameters need to be addressed and measured as part of the design of 

an environmental effects assessment. They need to determine the temporal and spatial 

boundaries, and they need to determine how the significance of environmental and social 

change is defined. They should also have a say in what the significance thresholds are and 

whether or not the surpassing of thresholds can be mitigated. We highlight here that the 

question at this stage focuses on the scoping of the assessment. It is critically important that 

the Maliseet and other Aboriginal communities agree to a scope of the assessment before the 

assessment is done so that the assessment is guided with the input from those communities. 

Industry proponents are often reluctant to engage in discussions with communities before they 

have conducted feasibility studies and before they have some rough engineering plans. 

However, it is not necessary to know the details about any given proposed project to develop 

the scope for a social-ecological environmental effects assessment. An Agreement can and 

must be developed with the affected communities on how an environmental effects 

assessment should be done very early in the conceptual stages of a proposed project.   The NEB 

has a responsibility for providing guidance as to how these Agreements should be developed 

                                                 

28
 Gordon et al. 2008, supra note 26; Folke et al. 2003, supra note 27; R.F. Noss, et. al, “Bolder thinking for 

conservation” (2012) 26 Conservation Biology at 1-4. 
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between the proponents and affected communities which could include providing explicit 

direction in the NEB Filing Manual. 

For this community involvement to occur, the Maliseet and other Aboriginal communities must 

first be granted funding and access to technical support. Then, as part of the Agreement, the 

required funding must be determined that would allow for continued participation of the 

affected community 

Assessment of Impacts on Aboriginal Peoples 

 A policy for the assessment of impacts on Aboriginal Peoples’ livelihoods should be 
developed. This policy should require the proponent to ask the affected Aboriginal 
communities for their views on impact significance and to collaborate in the 
definitions of significance criteria. The policy should be explicit regarding how the 
proponent should use the assessment of impacts to biophysical parameters to inform 
the assessment of impacts to traditional livelihoods. This policy should include 
guidelines for proponents on integrating input from Aboriginal communities at each 
stage of the EA process, as well as guidance on how to communicate issue resolution 
(e.g. demonstrating how this input was or was not considered in an EIA). 
 

Impact significance needs to be defined by the affected Aboriginal communities. There is a lack 

of integration of the assessment in biophysical disciplines with the assessment of impacts to 

traditional livelihoods. For example, any given impact on an ecological parameter, even if it had 

the scientific merit we request, is not normally linked to the assessment of impacts to culture or 

TU. Normally, the authors of an EIA provide different volumes, one on the biophysical 

parameters and one on the human environment (including socio-economics and culture) 

without asking the affected Aboriginal communities “What does the biophysical impact mean 

to you?” The integration of the two volumes is often poor and typically does not involve the 

input and the impact definitions from affected Aboriginal communities. This step is rarely done 

to the satisfaction of the Maliseet, because the proponent uses qualitative assessments that 

are often based on professional opinions, as opposed to data. The opinions are typically those 

of the professionals hired by the proponent, and do not reflect the view points, values and 

culture of the affected Aboriginal communities.   



- 24 - 

Project Monitoring 

 A policy for the preparation of EIAs should be developed. This policy should explicitly 
require that proponents be required to provide in the EIA a scientifically defensible 
monitoring program.  

 Monitoring and enforcement under the Act needs to be strengthened. One way of 
doing this is allocating more monitoring and enforcement powers to Aboriginal groups 
along with resources/capacity support needed for Aboriginal Peoples to effectively 
participate in monitoring and enforcing the Act.  

 The process for participation and implementation of follow-up programs should be 
guided by the NEB policies, including: 

o The recommended policy herein for the assessment of impacts to Aboriginal 
Peoples’ livelihoods, which needs to be developed. 

o The recommended policy herein for the preparation of Agreements, which 
needs to be developed. 

 Compliance must be auditable. Government inspectors and Aboriginal community 
members engaged as rangers and various combinations of committees, government 
agencies, and community groups that would monitor and enforce compliance should 
be developed on a project-by-project basis because the environmental, logistical, and 
socio-economic conditions vary. Compliance and enforcement should be guided, at 
least in part, by the recommended policies herein for the assessment of impacts to 
Aboriginal Peoples’ livelihoods, and for the preparation of Agreements, which need to 
be developed.  

 The NEB should provide explicit guidance to proponents on how to develop an 
Agreement with affected Aboriginal communities that would detail how or in what 
manner the affected communities wish to be involved in the monitoring for the life of 
the project. 

 The Agreement should include details as to how the monitoring results will be 
presented or communicated to the affected community. 
 

Most proponents provide so few details of their monitoring plan that it is not possible to 

determine how effective the program will be in evaluating its success. Basic information is often 

lacking (e.g. sampling regime, data analysis, definition of success) and information provided is 

often vague. When asked for more details, the typical response from the proponent is that the 

monitoring plan is a conception document and more details will be provided after the project is 

approved. There seems to be no requirement  that the proponent provide enough details such 

that the Maliseet can evaluate a monitoring plan’s effectiveness prior to the project being 

approved. Without more detailed information in advance of the project approval, it is not 

possible for the Maliseet to determine whether the monitoring program is adequate. 
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Proponents should be required to provide in the EIA, a scientifically defensible monitoring 

program. These should be developed in co-operation with affected Aboriginal communities. 

The first step to enhancing Aboriginal involvement in pipeline monitoring is in improving the 

NEB’s understanding that the communities would indeed desire to be involved. Such an 

understanding was apparently lacking in a recent NEB decision: “the Board is not convinced that 

Aboriginal monitors would be required during post-construction activities”.29 Once the NEB 

accepts the request by Aboriginal communities to be involved in monitoring for a project, the 

NEB needs to then learn from the interested communities how they might want to be involved. 

This could involve including their input in the design of the program (e.g. what traditional plant 

species to monitor) to having members collecting monitoring data.  Some affected communities 

may also wish to have assistance in developing capacity for their own monitoring programs led 

by the community itself.  The next step in this process would be to develop appropriate 

methods of communicating the monitoring data to community members so that they can see 

how the land, plants and animals are or are not responding to the proponent’s mitigation 

measures.  However, before monitoring plans can be implemented, adequate baseline data 

must be collected prior to the project’s construction to allow for a comparison with any future 

monitoring data.  The collection of adequate baseline data (what and how to collect it) should 

be developed early in the conceptual stages of a proposed project and begin with the 

Agreement between the affected communities and the proponent on how an environmental 

effects assessment should be done. 

Public Database 

 The NEB should collect and make publicly available data concerning prior pipeline 
failures, including more detailed descriptions of environmental consequences, to 
allow for a rigorous analysis of pipeline failure rates and the resulting environmental 
impacts. At a minimum, the data should be comparable to that of the US counterpart 
agency to allow for comparability and broader analyses. 
 

Quantitative analysis of causes and consequences of past accidents can help the pipeline 

industry to reduce the number of future occurrences and to minimize environmental 

                                                 

29
 NEB 2016a, supra note 13 at page 84 
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consequences. Therefore, it is important to track pipeline accidents by collecting and reporting 

detailed information on when they occur in order to identify hazards associated with fuels 

transportation and to enhance pipeline safety. 

Although the NEB collects information on pipeline rupture events, there are several areas for 

improvement on how that data can be measured, analyzed and used to inform future pipeline 

management and emergency response protocols. We compared the quality and quantity of 

pipeline failure data collected and reported by the NEB with data provided by its United States 

(US) counterpart, the Pipeline and Hazardous Material Safety Administration (PHMSA), 

including identifying deficiencies in data collection. PHMSA regulates 76 percent (%) of 

pipelines in the US while NEB only monitors 9% of pipelines in Canada. The NEB collects data for 

federally regulated (i.e. trans-boundary) projects only, while intra-provincial pipeline data may 

be collected with varying requirements by provincial regulators.  In the US, PHMSA provides 

databases that include accidents and their environmental consequences since 2002; whereas 

the NEB database contains data on the environmental consequences of pipeline incidents 

beginning in 2008.  In Canada, only two NEB database fields describe environmental outcomes, 

while information about environmental consequences is quite detailed in the US databases, 

which report 21 descriptive fields.  For the NEB database, the current level of detail does not 

allow for quantitative analysis of the environmental consequences of pipeline failures in 

Canada.30  Furthermore, to calculate the pipeline failure rate (number of accidents per 

kilometre of pipeline) for regulated pipelines, annual total mileage estimates are required. 

Mileage per year is provided by PHMSA for hazardous liquid pipelines since 2004; whereas the 

NEB provides annual mileage since 2010, a shorter period of record. Amendments to the Act 

should aim to improve the quality and consistency of data collection for past accidents and 

pipeline data generally, with the goal of providing objective and quantitative assessments of 

the risks involved with pipeline operation, and preventing and minimizing future pipeline 

failures. It would be preferable for this information to be collected and maintained by a distinct 

agency. For example, PHMSA is a branch of  the US Department of Transportation, and a similar 

                                                 

30
 Management and Solutions in Environmental Science (MSES), “Oil and gas pipeline failure consequences on the 

environment cannot be quantified in Canada” Under review in Scientific Journal; manuscript available upon 
request. 
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arrangement may be more appropriate in Canada than having this information collected by the 

NEB. 

The gathering of more detailed information as to the magnitude and extent of reported spills, 

similar to the PHMSA database, and making this information publicly available would assist the 

Maliseet and other Aboriginal communities in gaining a better understanding of the risk or 

probability of pipeline spills in their traditional territory.  

Energy Information 

 The NEB’s role in the collection, analysis and publication of energy information should 
be transferred to an independent energy information agency. 

 As it is in the interest of government to promote impartiality and the appearance of 
impartiality in the decision-making of the NEB, energy information should be collected 
and maintained by an agency independent from the regulator. 

 The federal government should consult broadly with the Board, with the relevant 
federal Departments, and with other provincial, territorial and indigenous 
governments, regulatory boards, industry, academia, environmental organizations, 
and the general public in designing any new energy information agency. 

 

There are many benefits and opportunities to the creation of a single, independent federal 

agency responsible for the collection, analysis and publication of energy information in Canada. 

These benefits potentially include:  

 providing efficient access to governments, researchers, academics, industry 
and the general public;  

 avoiding duplication between federal government departments and 
agencies, and other levels of government by creating a single definitive 
source of energy information;  

 creating an impartial source for the provision of energy information; and  

 increasing the knowledge and understanding of energy issues among 
Canadians in support of effective and informed participation in the energy 
regulatory process. 

There are several entities within the federal government that could potentially assume the 

responsibility for energy information coordination. The most likely of these include the National 

Energy Board, Statistics Canada, and Natural Resources Canada. 
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The energy information of interest to the NEB in fulfilling its mandate, as specified in s.26 of the 

NEB Act, represents only a subset of the energy information needs of governments, energy 

researchers, academics, industry, other regulatory boards and Canadians more generally. The 

fact that the NEB has been filling some of the energy information needs in the absence of a 

dedicated agency, is not necessarily a reason for it to continue to do so. Meeting those broader 

needs through the NEB would require a substantial expansion of its current role, and well 

beyond a role that is typical of an energy regulator. 

For the past several decades, the NEB has been providing Canadians with long-term projections 

of energy supply and demand in the Board’s Canada’s Energy Future publications. These 

reports contribute to the knowledge of the energy industry in Canada, though it is unusual for 

reports of this nature to be produced by an energy regulator. This practice raises concerns 

about the Board’s neutrality when a proponent argues that its proposal is “needed” based on 

projections made by the NEB. While the NEB is careful to note that its projections should not be 

mistaken for predictions,31 this practice potentially exposes the Board to criticism. 

Under the current framework, the NEB is in the unusual position of determining the scope of 

the information required, assessing and analyzing the environmental, social and economic 

effects, and relying on that information to make recommendations and decisions. If the NEB 

were to also become the federal energy information coordinating agency, it would then also be 

responsible for providing much of the economic, energy and environmental information that 

would inform its assessments and analysis. 

Statistics Canada (Statcan) is legislated through the federal Statistics Act to provide statistics for 

Canada, including each of the provinces and territories. The duties of the bureau are specified 

in the Statistics Act, and include provision of integrated statistics, collaborating with other 

departments in the collection of statistical information, and avoiding duplication. These  are all 

factors that suggest Statcan as a potential location for a single energy information coordinating 

entity. The Statistics Act also contains provisions related to non-disclosure (s. 6), information 

                                                 

31
 e.g. see National Energy Board. November 2013. Canada’s Energy Future 2013: Energy Supply and Demand 

Projections to 2035, p.2. 
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sharing (s. 12), confidentiality (s. 17) privilege (s. 18), and punishments (ss.30-34) among other 

protections designed to support the impartial collection of information in the public interest. 

The structure of Statcan, its independence from other federal departments, and its impartial 

reporting of information, position it well for taking on the additional role of independent 

energy information agency. 

Natural Resources Canada (NRCan) has a broad mandate in relation to development, research, 

regulation and management of energy, mineral, forestry and other natural resources in Canada, 

pursuant to several statutes. In support of its energy mandate, the Department collects, 

analyzes and reports directly and through numerous agencies under its authority. This mandate 

is specified in the Department of Natural Resources Act.32 

Considering this mandate and the extent of the energy information gathering, analysis and 

publication already occurring at the Department, NRCan is well-suited in terms of technical 

expertise and relevance of mandate to support an energy information coordinating agency.   

However, the Department maintains a strong focus on fossil fuels, despite the need for Canada 

to transition rapidly to clean and renewable electricity and fuels. The nature and scope of the 

information that is required by Canada to transition to a sustainable energy future will go 

beyond the sectors that have been and remain the primary focus of the Department. In the 

event that the Expert Panel recommends that an independent energy information agency be 

housed within NRCan, it should consider how such an agency can be designed to function 

independently within the Department. 

In summary, there are several possible options for an energy information entity:  

 Give the energy information mandate to Statistics Canada, which is 
appropriate given StatCan’s independence from other federal departments 
and its existing mandate of impartial reporting of information;  

 Create an independent energy information agency within Natural Resources 
Canada, but only if the new agency enjoys sufficient independence, as does 

                                                 

32
 Department of Natural Resources Act, S.C. 1994, c.41, 6(i) “gather, compile, analyse, coordinate and disseminate 

information respecting scientific, technological, economic, industrial, managerial, marketing and related activities 

and developments affecting Canada’s natural resources. 
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the Energy Information Agency (EIA) within the American Department of 
Energy (DOE); or 

 Create an independent freestanding energy information agency, that would 
report to several ministers as does StatCan. 
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Oromocto, NB    E2V 2W2 
Contact: Fred Sabattis, Consultation Coordinator 
Email: tamagun@rogers.com 

St. Mary`s First Nation 
150 Cliffe St 
Fredericton, NB    E3A 0A1 
Contact: Megan Fullarton, Consultation Coordinator 
Email: meganfullarton@smfn.ca 

Tobique First Nation 
13156 Route 105 
Tobique First Nation, NB    E7H 5M7 
Contact: Deana Sappier, Consultation Coordinator 
Email: deana.sappier@tobiquefirstnation.ca 

Woodstock First Nation 
3 Wulastook Ct  
Woodstock First Nation, NB    E7M 4K6 
Contact: Amanda McIntosh, Consultation Coordinator 
Email: amanda3mcintosh@gmail.com 


