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Introduction 

This submission is made on behalf of Chipewyan Prairie Dene First Nation ("CPDFN"). 

CPDFN is a First Nation community of approximately 750 members with its settlement 

Reserves located at Janvier, Alberta.  Janiver is located approximately 120km south of 

Fort McMurray. All of CPDFN's Reserve lands, including those at Janvier are located in 

the South Athabasca Oil Sands area.  

 

CPDFN recently participated in the National Energy Board's consideration of the NOVA 

Gas Transmission Ltd.'s application for expansion of the NGTL System Expansion 

Project. Portions of this Project came within just a few km of CPDFN's reserves at 

Janvier. The results of this participation in the NEB process provided important insight 

into the necessary areas of modernization of NEB. Notably, that the NEB needs to take a 

more active role in aboriginal consultation both with the Crown and proponents rather 

than simply rely on an exchange of information with proponents without an substantive 

considerations.  

 

CPDFN welcomes the Expert Panel's review of the NEB process. Current processes at 

the NEB and within Alberta's regulation of the oil sands industry which transboundary 

pipelines are critically important are not designed to substantively consider or the Treaty 

Aboriginal, and Indigenous Rights (TAIRs).  

 

NEB project decisions continue to erode the ability of the people to exist as First Nations 

people. This erosion means that it is also a contributing factor to the loss of culture and 

identity, acts of cultural genocide. CPDFN is of the view that systemic changes need to 

occur in order to modernize the overarching regulatory framework of the natural 

resources sector to restore confidence in the process and in particular Aboriginal 

confidence. The federal government needs to be directly engaged. Reconciliation is 

needed and a positive government-to-government relationship restored based on trust, 

respect and shared priorities. As such the CPDFN is an active partner in this review 

process with the sincere hope that our voices will be heard, our message delivered and 

reconciliation begins.  

 

Canada’s commitment to the United Nations Declaration to the Rights of Indigenous 

People (UNDRIP) and the calls to action under the Truth and Reconciliation Commission 

(TRC) serve as the general backdrop for this submission. CPDFN is aware that a number 

of our brother and sister Nations are eloquently and justly putting these themes at the 

forefront of their submissions. CPDFN unequivocally support and agree with these 

submissions from our brother nations, in stating that any process renewal must align with 

the principles enshrined in both doctrines.  



 

 

Briefly, Who we are  

CPDFN is a Déné’suline community. Déné’suline peoples (historically referred to as 

“Chipewyan”) have occupied lands associated with the upper Churchill and Athabasca 

watersheds in northeastern Alberta, northern Saskatchewan, northern Manitoba and the 

southern Northwest Territories since time immemorial.  This ancient presence is attested 

to in the oral histories, legends and stories kept alive within the collective memory of 

CPDFN and other Déné communities throughout northern Canada 

 

CPDFN is a Déné’suline community located in northeastern Alberta approximately 120 

kilometres south of Ft. McMurray. Déné’suline is the mother tongue of CPDFN members 

born before 1987. Since time immemorial to the present day, the members and ancestors 

of CPDFN have derived their livelihood, culture and identity from hunting and gathering 

throughout their traditional lands (No Ha’ Nene) that radiate outward from the Christina 

River watershed. 

 

Chipewyan Prairie Dene First Nation is a member of Treaty 8. Treaty 8 was negotiated 

and signed in 1899.  The bands to engage in the Treaty negotiations and to sign the 

Treaty did so at Lesser Slave Lake, Peace River Landing, Dunvegan, Ft. Vermillion, Ft. 

McMurray, Ft. Chipewyan, Smith’s Landing, Wabasca, and Fond du Lac.  Adhesions to 

the Treaty continued for some time afterwards; the Janvier band from which CPDFN 

originates, reflected the subsequent adhesion process. The signing of the Treaty marked a 

prolonged period of colonisation of people of Aboriginal ancestry and in particular the 

Dene people of the Chipewyan Prairie. This colonization process was accompanied by a 

period of systematic cultural genocide.  For many Aboriginal peoples, the missionaries 

and residential schools were very successful in eradicating the explicit practice of ancient 

spiritual beliefs and practices.  While the Catholic faith is very important to many 

CPDFN members, traditional spiritual beliefs are still strong, albeit masked/hidden, and 

often syncretized with Catholic teachings.  

  

As beneficiaries of Treaty 8, treaty rights including the right to hunt, trap and harvest 

natural resources within our traditional territory, to our way of life, to the use, enjoyment 

and control of lands reserved for us and the right to a livelihood from our traditional 

lands;  

 While Alberta asserts the right to “take up” lands for mining and other purposes 

pursuant to Treaty 8, this assertion is limited by CPDFN’s right to sufficient 

lands, and access to them, within our traditional territory, of a quality and nature 

sufficient to support the meaningful exercise of our Treaty Rights;  

  The right to hunt for food in all seasons pursuant to the Natural Resources 

Transfer Agreement (being schedule 2 of the Constitution Act, 1930);  

 The right to be consulted and accommodated with respect to potential adverse 

effects on our rights and the interests secured by these rights;  

 The right to use and enjoyment of our reserve lands pursuant to section 18(1) of 

the Indian Act (R.S. 1985, C. I-5);  



 

 

 The right to commercial fur harvesting for holders of trapping areas pursuant to 

the Wildlife Regulation, Alta Reg. 143/1997; and  

  The statutory right to hunt fish and trap on Crown lands pursuant to the Hunting, 

Fishing and Trapping Heritage Act (S.A. c. H-15.5).  

 

CPDFN continues to exercise their s. 35 rights and jurisdictions over their traditional 

territory.  Section 35 of the Constitution provides legal protection to the aboriginal and 

treaty rights of Aboriginal peoples in Canada.  CPDFN's Elders transfer knowledge, 

values, laws, governance, identity, culture, spirituality and economic pursuits to CPDFN 

youth through exercise of their s.35 Rights, and their way of life depends on the 

advancement and protection of their s.35 Rights and jurisdiction over their traditional 

territory. 

What Regulatory Modernization Means to CPDFN  

The current government's commitment to modernize the NEB is made alongside the 

government's election promise of a renewed relationship with First Nation's people 

towards reconciliation. If the government is serious about renewing this relationship, a 

new approach to the regulation of the natural resource sector is necessary. First Nations 

have to be partners (environmentally, socially, and economically) in the development of 

natural resources, not just stakeholders who are engaged during the application process. 

The whole NEB modernization process should be designed with the objective of 

partnership in mind.  

CPDFN firmly believes that for the process to truly work First Nation people must be 

given co-authority in the regulation of the natural resources industry and by extension to 

the decision-making that is currently within the NEB. The NEB and by extension the 

Crown cannot simply continue the practice of rolling the constitutionally protected rights 

of Aboriginal People into their weighting to determine whether a project is in the broader 

public interest. From the CPDFN's perspective, this balancing exercise is always stacked 

against First Nation interests, simply because we are indigenous and small communities. 

Currently, the measure for why a project should be given approval is that the economic 

benefits outweigh the environmental costs. If First Nations' substantive treaty and 

aboriginal rights are considered at all in that equation, they are not given much weight 

because they never prevent a project from proceeding. Encouraging procedural 

obligations of consultation by requiring proponents to simply exchange information with 

the First Nation communities and giving them a venue to blow off steam is never going to 

achieve reconciliation. Rather, the NEB as with all regulators should consider the lost 

opportunity of First Nation's having entered into treaty and acknowledge that a robust 

consultation process that leads to First Nation consent on a project, which includes 

sharing the economic benefits of a project, is necessary and consistent with principles set 

out in UNDRIP. 

  

Currently provinces like Alberta are failing to uphold the honour of the Crown through 

their consultation policies and processes as required by the Constitution of Canada. There 



 

 

are several First Nations who are now challenging these polices in Court with more cases 

likely in the future. Reconciliation will never be achieved in the courtroom. Direct and 

respectful negotiations are required. Canada should be setting the bar for consultation and 

in some cases acting as the safety net for inadequate consultation by the provinces and 

proponents. Historically, Canada has always served the role of protecting aboriginal 

peoples from the immediate priorities of provincial governments. In any event, Canada's 

own consultation process needs to be significantly strengthened.  If the nation-to-nation 

relationship is partially built on the consultation done on decisions which impact both 

nations, then the relationship itself is being put at risk by entrusting the consultation to a 

proponent whose motivation is to get their project approved, not strengthening the nation-

to-nation relationship.  

Cumulative impacts need to be a factor in the NEB's decision-making in order to also 

achieve reconciliation. While the NEB says in its decisions that it considers the 

cumulative effects of development on the environment and traditional land use when 

undertaking an environmental assessment under the Canadian Environmental Assessment 

Act, the NEB's recommendations on cumulative effects indicate its consideration is not 

substantive. For example, the NEB simply requires the proponent to seek opportunities 

on regional initiatives rather than making recommendations to government of Canada for 

further consultation with aboriginal peoples about cumulative effects or simply by 

refusing a project. Therefore, the NEB in substance is not adequately considering the 

cumulative effects context or else this would be evident in its decisions.  

CPDFN's Views on the Six Issues Set out in Expert Panel's Terms of Reference 

 

Attached is the Technical Review conducted by MSES for CPDFN of the six issues 

raised in the Expert Panel's Terms of Reference. We agree with the views set out by 

MSES and the proposed recommendations, and summarized our views as follows.  

 

Governance 

As with MSES, we are of the view that the NEB requires membership of those with 

scientific expertise in environmental sciences. While the NEB is an independent agency, 

it often disregard the scientific expert advice of those in government departments and 

interveners, including aboriginal peoples, in favour of non-scientifically supported 

assessment processes and mitigation measures advanced by industry as standard 

mitigation. The NEB should actively recruit members who have expert scientific 

knowledge to be able to identify evidence that meets sufficient scientific rigour when it is 

presented. It is also key that the membership of the NEB of its adjudicative making 

function include those with expertise in indigenous issues, including socio-economic 

issues.   

 

 



 

 

Mandate 

As set out in MSES' Technical Review, the NEB's mandate should be expanded to 

include expertise in environmental and social sciences. The NEB should also be 

empowered to take remedial policy driven action to address cumulative impacts on 

traditional land use which it has already identified as an issue in Northeast Alberta.
1
 The 

NEB should be required to consider the upstream and downstream impacts of 

transboundary pipelines, including on greenhouse gases.  

Legislative Tools for Lifecycle Regulation 

We agree with MSES' Technical Review that the NEB should have a more thorough and 

comprehensive publically available database on pipeline incidents. Information is power 

for all First Nation communities. Currently, in Alberta research has concluded that the 

Alberta regulator currently has no comprehensive information on the nature and extent of 

pipeline spills and leaks in the province. This essentially deregulates the pipeline 

industry.  

Indigenous Engagement 

As indicated above, the NEB should take an active role in aboriginal consultation.  

Currently, the NEB's approach is simply to require the proponent to exchange of 

information with First Nations and to provide a forum through the hearing process for the 

First Nation communities to simply "blow off steam". The NEB does not substantively 

review the proponent's consultation with First Nations nor does it require the proponent 

to agree to substantive mitigation measures or address socioeconomic impacts. A 

commitment to ongoing consultation is not meaningful. Therefore, the NEB in effect 

simply approves projects purely based on a procedural process of an exchange of 

communications with First Nations. This is not meaningful consultation. Instead, the 

NEB should facilitate robust consultation on behalf of the Crown whereby efforts are 

made to ensure all efforts are expended to obtain First Nations consent to a pipeline 

project, including encouraging and facilitating impact-benefit agreements with First 

Nations.  

 

The integration of traditional knowledge is also fundamentally important to 

reconciliation. At its core, traditional knowledge is about the relationship between 

indigenous people and the environment which has sustained their way of life for 

generations. Respect must be afforded to the knowledge gained by this relationship by 

encouraging the NEB to make decisions upon the basis of traditional knowledge as 

opposed to using it as merely supplementary to western science.   

Serious thought need to also be given to the capacity constraints that First Nations 

currently face in engaging with the onslaught of regulatory reviews which First nations 

are bombarded with. While lump sum participant funding is provided by the NEB, which 

helps with the costs of participating at the hearing, the funding is usually not enough for a 
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thorough participation and there is no mandatory requirement for the proponent to help 

First Nations develop capacity or provide funding in their consultation efforts outside of 

the regulatory hearing process. The Auditor General’s Fall 2014 summarized this well:  

“Some Aboriginal groups indicated… that they had little capacity in terms of staff, 

expertise and funds to respond within the set timeframes, particularly when asked to 

respond to several requests at once. These factors may affect the meaningfulness of 

public and Aboriginal participation in the environmental assessment process” 

 

Conclusion 

 

CPDFN welcomes the modernization of the NEB process. One of the goals of this 

process has to be the federal government's commitment to uphold and protect the ability 

of First Nations to continue to exist as distinct peoples. Commitment to the Protection of 

treaty, aboriginal and indigenous rights is one step. CPDFN Elders are consistent in their 

recommendation that there has to be ability of decision makers to place adequate 

conditions (environmental and socioeconomic) on the project and rigorous enforcement 

of those conditions.  

 

The process with respect to First Nations people needs to be based on the principle of 

Free Prior and Informed Consent (FPIC), which the Crown committed to in its 

commitment to ratify the principles of UNDRIP. Changes to the process need to be a part 

plan to look at all legislation, policy, and processes the decisions of which impact First 

Nations. The NEB should take an active approach to achieve FPIC rather than simply 

require minimum stakeholder consultation with First Nations concerned about pipeline 

projects in their territories.   
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To: Robert Davis 
(robert.davis@cpirc.ca) 

 

MSES File 

no: 
1704 

 

From: Shannon Gavin 
(shannon.gavin@mses.ca) 

cc: Petr Komers 

(petr.komers@mses.ca) 

Tel: (403) 239-2391 

Date: February 13, 2017 
 

Subject: National Energy Board (NEB) Modernization Review – Environmental 

Comments  
 

Introduction 

The Minister of Natural Resources has been mandated by the Prime Minister to modernize the 

National Energy Board (NEB) to ensure it reflects regional views and has sufficient expertise to 

manage and oversee energy projects related to pipeline or power line planning, development, 

operations and abandonment (GoC 2016a website).  The NEB is responsible for inter-provincial 

and international oil and gas pipeline projects while those pipelines that lie completely within the 

borders of a single province are regulated by that province’s government.  Natural Resources 

Canada has initiated a review process to consider improvements to the NEB’s structure, role 

and mandate.  An Expert Panel (the Panel) has been established to engage Indigenous 

communities, provinces, territories and the public to help inform the Panel’s recommendation 

report to the Minister of Natural Resources which will highlight their findings, conclusions and 

recommendations on how to modernize the NEB.    

 

The Chipewyan Prairie Dene First Nation Industry Relations Corporation, on behalf of the 

Chipewyan Prairie Dene First Nation (CPDFN), requested that Management and Solutions in 

Environmental Science Inc. (MSES) assist them with providing comments and recommendations 

as it relates to environmental concerns and the NEB process.  The Panel has provided several 

topics of interest and associated issues/questions to help guide submissions from the public and 

Indigenous communities (GoC 2016b website).  We have formatted this report to follow the 

Panel’s overarching themes and issues/questions; however, those questions that are not within 

our technical environmental expertise have not been included.  Our review comments are 



 

 

structured by the applicable topic heading followed by the associated Panel issue/question.   

Direct quotes from document sources are in italics and recommendations to the Panel are 

highlighted in bold.  MSES team members, Dr. Petr Komers, Dr. Megan Thompson and Dr. Brian 

Kopach contributed comments and input to this review with assistance from Ms. Shannon 

Gavin.   

 

Technical Review 

Governance 

1) Expert Panel Question/Issue:  How can the Government of Canada ensure that the 

composition of the NEB is diverse and has sufficient expertise in relevant fields such as 

environmental science, community development and traditional knowledge? How should 

the NEB be composed and what kind of expertise should members have? 

Preamble: It is not clear whether the expertise is lacking within the NEB ranks or if 

there is a lack of willingness to utilize expertise in other governmental agencies to fully 

understand the environmental consequences of the proposed projects and put forth 

explicit scientifically rigorous recommendations and conditions.  Often NEB 

recommendations a) lack the scientific rigour required in biophysical sciences to 

demonstrate mitigation effectiveness, and b) are unable to link the understanding of 

mitigation effectiveness with the need of First Nations to ensure the sustained reliance 

on traditional resources.  

 

There are numerous statements in recent NEB decisions that are indicative of lacking 

expertise in the understanding of scientific analysis to support mitigation effectiveness. 

For example, specific to woodland caribou in Alberta, the NEB (or the Board) 

concluded in their decision regarding the 2017 NOVA Gas Transmission Ltd. (NGTL) 

System Expansion Project application (NEB 2016b, p. 142, emphasis added):  

 

“To be clear, the Board does not dispute that the Project’s clearing of RoW [Right-of-Way] 

and construction and operation of new pipeline would indeed destroy critical habitat. However, 

as part of the Project’s activities, the restoration of other linear disturbances to offset residual 

effects would also help enhance critical habitat. It is precisely because of the potential 

significance of destroying critical habitat that the Board is requiring offsets as compensation. As 

the Board has previously stated, the intent of the Board’s requirements for offsets is to achieve 

no net loss so that the Project is not further adding to any already significant, existing 

cumulative effects. As is standard EA practice the assessment of effects significance is normally 

conducted after the consideration of avoidance, mitigation and compensation measures. 

Considering the Board’s requirement for offsets and long term monitoring with adaptive 

management measures, the Project should not affect the status of existing cumulative effects on 

overall caribou habitat.”  

 

The Board’s conclusions regarding offsets are ill-informed because no peer-reviewed 

analysis or any quantitative evidence was provided that would show restoration efforts 

are effective at re-establishing caribou critical habitat or that caribou use the restored 

habitat.   Proponents have been required to submit and follow Caribou Management 

Plans (CMP) or Caribou Habitat Restoration and Offset Measures Monitoring Programs 

(CHR&OMMP) in the past but caribou abundance and habitat remains on the decline 

(Hervieux et al. 2013).   



 

 

 

Overall, there needs to be a better policy in place outlining how or what the 

collaboration and sharing of knowledge between government agencies should entail for 

this process.  The Board in the example of the NGTL hearing, concluded offset 

measures will be adequate mitigation to address cumulative impacts to a threatened 

wildlife species because Environment and Climate Change Canada’s (ECCC) has “not 

found the existing cumulative effects or the absence of range plans to be significant enough to 

warrant a broader cumulative solution pursuant to its own legislation” (NEB 2016b, pg 142).    

 

Further to this, the Board responded to ECCC concerns surrounding calculating ratios 

for offset measures for caribou habitat by noting: 

 

“Although ECCC requested that [offset] ratios be vigorous, functionally additive and protect 

habitat effectively, the Board finds that ECCC’s proposed 4:1 ratio appears to be arbitrary, as 

no justification, analysis or evidence explains how this number was derived.  The Board also 

notes the lack of guidance ECCC provided around how this ratio would be applied” (NEB 

2016b, pg 138).   

 

It is clear that there must be improvements made to how governmental agency 

expertise at all levels is collected or utilized in the NEB process.  Rather than 

participating as an intervenor that submits information requests, these agencies should 

have a more active role in the decision-making process.  

 

Secondly, the lack of clear and explicit Conditions or guidance from the Board on how a 

proponent should measure mitigation effectiveness including reclamation hinders the 

ability of First Nations to understand how their traditional livelihood may change due to 

changes to the land, plants and animals.  For example, in responding to Information 

Requests by the CPDFN, NGTL confirmed that they will not use quantitative measures 

when evaluating the success of mitigation: “Quantitative site condition metrics will not be 

used to assess equivalency between the Project footprint and adjacent sites when determining 

the success of reclamation and mitigation” and they describe the target for success as 

“healthy, ecologically appropriate plant communities and function is achieved” (NGTL 2015, 

CPDFN Issue 4.7). Unfortunately, the terms healthy, ecologically appropriate, and function 

are not defined and, therefore, it is unclear how they would be measured and how 

NGTL will know when they have been successfully achieved. In another example, NGTL 

states that “once a recurrent issue is identified… the situation would be remedied as promptly 

as possible, once observed” (NGTL 2015, CPDFN Issue 4.5). This statement makes it 

difficult to assess how successful the adaptive management program will be given the 

vague language and lack of concrete definition. It is also unclear how often an issue has 

to be noted before it is considered “recurrent” and requires action.  Yet although aware 

of CPDFN and other hearing participant concerns that standard mitigation measures 

may not be adequate to address adverse impacts of the Project, the Board’s 

recommendation focused on the proponent developing an updated Environmental 

Protection Plan (NEB 2016b, pg 133) where mitigation measures should be “clear and 

unambiguous to minimize errors in interpretation” (NEB 2016b, pg 133).  However, the 

Board’s own Conditions contain ambiguity in itself such as requiring NGTL to provide a 

“a reclamation plan, which includes a description of the condition to which NGTL intends to 

reclaim and maintain the rights-of-way, once construction has been completed, and a 

description of measurable goals for reclamation (NEB 2016b, Condition 6b, pg 193, 



 

 

emphasis added).  These conditions do not provide any guidance as to the what these 

goals should be or how they should be measured in a scientifically rigorous approach.   

 

The reliance by proponents and the NEB on vague terminology and a lack of specific 

targets ensures that proponents can declare reclamation a success regardless of the 

outcome. Therefore, it is essential that explicit guidance is provided throughout the 

process and within the Board’s own recommendations for approval conditions. The 

following examples appear to indicate guidance for quantitative assessments, but upon 

closer examination, they fail in prescribing the rigor with which the results should be 

developed. For example, the guidance provided in the NEB Filing Manual Table A-2 

(NEB 2016a, p.4A-51, emphasis added) requires that “When calculating the disturbance 

footprint or linear disturbance density, remember to include the total avoidance area 

experienced by the valued component, which may be considerably larger than the physical 

footprint itself depending on the valued component”.  While “calculating” is mentioned, the 

rigor of the calculation and the data that need to be collected to support such 

calculations remain in the eye of the beholder.  Also, in the NGTL application process, 

reversibility is defined in the Board’s decision report (NEB 2016b, Table 7-9) as a “return 

to baseline”. In this example, the definition is logical but the Board does not appear to 

define “baseline”; consequently, NGTL simply noted that success means that “healthy, 

ecologically appropriate plant communities and function is achieved.” (NGTL 2015, CPDFN 

Issue 4.7).  As noted above, these are terms that remain undefined. In the absence of 

quantitative measurement and analysis, it is not possible to gauge whether a return to 

baseline conditions has been achieved. The Board’s decision regarding the NGTL 

application (NEB 2016b) does not enforce the guideline for quantification and does not 

specifically require the proponents to provide the quantitative definitions and analyses 

required by the First Nations to understand and verify if mitigation and adaptive 

management is effective. The absence of quantification of environmental change caused 

by the project is likely because of the vague wording in the Filing Manual itself: 

“Information sources and data collection methods used for describing the baseline 

environmental and socio-economic setting may consist of …..” (NEB 2016a, p. 4A-28, 

emphasis added). Because of this vague guidance, NGTL successfully resisted the 

requests by First Nations to adequately measure the effectiveness of mitigation. Matters 

are that much worse given the ubiquitous failure of follow-up programs to demonstrate 

mitigation effectiveness and the implementation of adaptive management in Canada 

(Olszynski 2017).  

 

Without quantitative, concrete measures and targets that define reclamation success, 

First Nations will have no understanding of what the reclaimed landscape will look like 

in terms of plant species and communities. Yet, the NEB decision concluded that “the 

Board is not convinced that Aboriginal monitors would be required during post-construction 

activities.” (NEB 2016b, p. 84). This is indicative of a disconnect in the NEB’s 

understanding of what NGTL, and other proponents, are proposing and what First 

Nation communities require. 

 

Contrary to the NEB, the Canadian Environmental Assessment Agency (CEA Agency) 

does appear to have expertise in scientifically rigorous approaches and expressed this 

expertise in their policies on Follow-up and on Adaptive Management (CEA Agency 

2009, 2011) which are a good step towards the scientific testing of hypotheses and 

measuring environmental change after the project is initiated. While the implementation 

of scientific rigor in follow-up programs is still generally lacking (Olszynski 2017), the 



 

 

NEB review panel members should at least have a variety of expertise that would allow 

them to understand the need for the scientific validation of mitigation effectiveness. 

Their expertise should include at a minimum biophysical and social sciences and this 

expertise should be applied to improve the scientific rigour of environmental 

assessments of pipeline projects.    

Recommendations:  

a) Policies should be made that outline the role of other governmental 

agencies with technical expertise in biophysical matters and how their 

role can be enhanced during the hearing process to inform decisions.  

b) The NEB should adopt policies similar to those adopted by the CEA 

Agency (e.g. CEA Agency 2009, 2011). 

c) These policies should require the scientifically rigorous testing of 

mitigation effectiveness and include opportunities for First Nation 

involvement in follow up programs.  

d) Board members should have a diversity of expertise to develop such 

policies and include the expertise in a variety of biophysical and social 

sciences.  

 

Mandate 

2) Expert Panel Question/Issue: How can the NEB`s mandate be clarified and 

expanded with respect to collecting and disseminating of energy data, information and 

analysis?  

Preamble:  The current NEB decision process is heavily biased for pipeline related 

issues surrounding energy, economy, and safety. Although the NEB requires (as 

described in the Filing Manual (NEB 2016a)) that environmental, socio-economic and 

cultural questions be addressed, as demonstrated under the comments for Governance 

(Comment #1 in this memo), the NEB appears to lack the expertise to review the 

adequacy of such information. NEB’s mandate should either be expanded to include the 

expertise in environmental and social sciences, or the NEB should delegate decisions 

regarding environmental and social sciences to other federal or provincial government 

agencies.  

Recommendation:  

a) NEB’s mandate should either be expanded to include the expertise in 

environmental and social sciences, or the NEB should delegate decisions 

regarding environmental and social sciences to other government 

agencies such as the CEA Agency. 

 

Legislative Tools for Lifecycle Regulation 

3) Expert Panel Question/Issue:  Any comments on safety and emergency 

preparedness tools (effective compliance monitoring and enforcement legislative tools; 

safety standards and emergency response requirements)? 

Preamble:  Quantitative analysis of the causes and consequences of past accidents can 

help the pipeline industry to reduce the number of future occurrences and to minimize 

environmental consequences. It is important to track pipeline accidents by collecting and 

reporting detailed information when they occur in order to identify hazards associated 

with fuels transportation and enhance pipeline safety. 



 

 

 

Although the NEB collects information on pipeline rupture events, there are several 

areas for improvement on how that data should be collected, analyzed and used to 

inform future pipeline management and emergency response protocols. In our own 

research, we assessed the quality and quantity of NEB pipeline failure data publicly 

available in Canada with a particular focus on environmental consequences, and 

compared the differences between Canada and the United States (US) in tracking 

accident data.  We compared the level of detail provided by the NEB with the data 

provided by its US counterpart, the Pipeline and Hazardous Material Safety 

Administration (PHMSA), identifying deficiencies in collecting information. PHMSA 

regulates 76 percent (%) of pipelines in the US while NEB only monitors 9% of pipelines 

in Canada.  The NEB collects data for federally regulated (i.e. trans-boundary) projects 

only, while intra-provincial pipeline data may be collected with varying requirements by 

provincial regulators.  In the US, the PHMSA provides four databases that include 

accidents and the environmental consequences since the 1980s for most gathering, 

transmission, and distribution pipelines and other hazardous liquids, and since 2011 for 

liquefied natural gas facilities; whereas the NEB database contains data on the 

environmental consequences of pipeline incidents beginning from 2008, which derive 

primarily from transmission pipelines. Information about environmental consequences 

are quite detailed in the US database, which reports 21 descriptive data fields, while in 

Canada, only two NEB database fields describe environmental outcomes.  Based on the 

information provided in the NEB database, the current level of detail in the data does 

not allow for quantitative analysis of the environmental consequences of pipeline failures 

in Canada (MSES 2016).   

 

This information would assist First Nation communities in gaining a better understanding 

of the risk or probability of pipeline spills in their traditional territory.   If the NEB 

database included more detailed information regarding the magnitude and extent of the 

environmental impact of each of the reported spills, at least comparable to the PHMSA 

data base, this could give some insight into the effectiveness of the proponent’s 

Emergency Response and Management Plans. 

Recommendation:  

a) The NEB should collect detailed data on pipeline incidents including 

environmental consequences to allow for a rigorous analysis of failure 

rates and the environmental consequences of these failures. At a 

minimum, the data should be comparable to that of the US counterpart 

agency. 

 

Indigenous Engagement 

4) Expert Panel Question/Issue:  How can Canada enhance its approach to Indigenous 

engagement and consultation to inform decision-making on NEB-regulated projects?  

Preamble: In the NEB’s “National Energy Board Hearing Process Handbook” (NEB 2013), 

information requests (IRs) are described as “a written question submitted to a Party asking 

something about their evidence or position” and the handbook further states that: “[i]f you 

are an Intervenor in the hearing, you may ask questions or request additional information about 

the application from the company or from others who have filed written evidence in the form of 

an information request (also called an IR).” 



 

 

These instructions appear straightforward and should make the preparation and 

submission of IRs relatively simple. In contrast, the actual experience of receiving 

adequate answers to IRs as an intervenor can be exceedingly complex and opaque. It is 

difficult to quickly assess the information posted on the NEB Document registry site, 

and the failure by proponents to adequately respond to the vast majority of intervenor 

IRs for some review processes appears to be commonplace, as is the failure of the NEB 
to compel proponents to provide adequate answers to IRs posed by intervenors.  

For example, the CPDFN provided as written evidence (MSES 2015) during the NGTL 

System Expansion hearing a report highlighting where NGTL’s responses to their 

information requests were deemed inadequate or only partially adequate by CPDFN and 

their technical team.  During the first round of IRs, 66% of NGTL’s responses were 

deemed inadequate or partially adequate in providing the requested information or data 

to address CPDFN concerns (MSES 2015).  Rather, NGTL simply responded that they 

believed the information they provided to the regulators in their application was 

appropriate and sufficient.  Yet the information requested would have assisted the 

CPDFN traditional land users and community members to more fully understand how 

these projects would impact their traditional livelihood and assist with making informed 
decisions on how to potentially mitigate these impacts on their livelihood. 

The instructions provided in the NEB’s Handbook make no mention of the scope of the 

review, any limitations on the types of questions that can be asked, or why a proponent 

may or may not be compelled to answer an IR to the satisfaction of an intervenor. 

When intervenors have received no such instruction, the failure of the proponent to 

adequately address their concerns and the failure of the NEB to compel a proponent to 

do so can immediately damage an intervenor’s confidence in the NEB process. Clear and 

specific instructions for intervenors, participants and the public should be provided by 

the NEB, including what obligations the NEB has to intervenors and to proponents, if 

any.  Improving Canada’s engagement of Indigenous communities must include a clear 

rationale outlining when and why particular questions and concerns submitted by 

communities will be addressed by proponents. 

Recommendation:  

a) Clear and specific instructions for intervenors, participants and the public 

should be provided by the NEB, including what obligations the NEB has 

to intervenors and to proponents, if any, in terms of responding to IRs.  

b) Limitations on the type and nature of IRs that will be answered, or 

whether or not the proponent is required to answer certain types of IRs 

to the satisfaction of the intervenor, must be made absolutely clear. 

 

5) Expert Panel Question/Issue:  Any comments on how to better integrate traditional 

knowledge? How can traditional knowledge and information be further integrated into 

the NEB application and hearing process? Are there potential constraints to this 

integration?  

Preamble:  There is an urgent need to develop Agreements on how environmental 

effects assessments particularly regarding cumulative effects should be done with the 

purpose of protecting the practice of Aboriginal and Treaty rights in the region 

surrounding a proposed project. For example, NGTL asserted that they used the 

appropriate methodology for their assessment for the 2017 System Expansion project, 

which was sufficiently detailed in accordance with the requirements of the Board’s Filing 

Manual and Canadian Environmental Assessment Agency guidance (NEB 2016b, pg 82).  



 

 

However, they clearly did not analyze regional cumulative effects on traditional 

resources to the satisfaction of the CPDFN and other Aboriginal communities.  As 

noted in the Board’s recommendation report for the NGTL 2017 System Expansion 

project hearing where the CPDFN found “NGTL’s approach to addressing socio-economic 

and TLRU [Traditional Land and Resource Use] residual and cumulative effects not 

adequate” (NEB 2016b, pg 75). 

 

Given the advances in spatial analysis software, it would be prudent to use these tools 

when assessing cumulative effects of pipeline projects.  In order to improve the 

understanding of cumulative effects from projects, the amount and rates of 

environmental change in the region surrounding a proposed project needs to be 

understood.  Then this rate of change can be applied to predict future environmental 

changes, as well as, be compared to sustainability thresholds for wildlife species of 

special management concern and traditional resources for management purposes.   

 

Furthermore, the management and warehousing of this regional data should be made 

available to proponents and the affected communities so as to support analyses of 

environmental change from the past to the present to the future. For the analysis of 

impacts to traditional land use it is fundamental to have empirical evidence on how 

traditional resources, access, travel routes, sacred areas etc. have been affected to date, 

and how they will be affected in the future. 

 

An Agreement between the proponent and the affected communities that details how 

an environmental effects assessment will be done, detailing what components will be 

measured and how targets and thresholds will be defined, should be developed very 

early in the conceptual stages of a proposed project. This agreement should also include 

capacity funding arrangements for the assessment process and potentially for the life of 

the project. 

Recommendation: 

a) An Agreement to scope the environmental effects assessment including 

cumulative effects can and must be developed with the affected 

communities that details how an environmental effects assessment 

should be done; this Agreement should be developed very early in the 

conceptual stages of a proposed project. 
b) The approach to cumulative effects assessment in Canada needs to be 

modernized using tools that are readily available to measure 

environmental change over large areas and long timespans. Guidelines 

should be developed that includes scientifically based methods for: 

 Quantifying cumulative effects that would include calculating rates of 

environmental change from the past to the present, and into the future; 

 Calculating trajectories of environmental change into the future and 

comparing them to sustainability thresholds (i.e. the level at which the 

renewable resource no longer meets the needs of future generations of 

traditional land users); 

 Developing a publicly available database to manage and store the 

regional data. 

 



 

 

Closure 

I trust that this summary of recommendations to improve and modernize the NEB process will 

provide CPDFN IRC with the technical information you require to assist your participation in 

the Government of Canada’s review of the NEB process. 

 

Sincerely, 

 

 

Shannon Gavin, M.Sc., P.Biol.,  

Wildlife Ecologist/Scientific Advisor 

MSES Inc. 
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