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Executive Summary 

 

Suncor welcomes the opportunity to contribute to the National Energy Board (NEB) 

Modernization Expert Panel as it undertakes its review of the NEB's structure, role and mandate 

under the National Energy Board Act.   We support a review designed to strengthen public 

confidence in the National Energy Board, while providing clarity and certainty of process and 

outcomes.  This can only be accomplished through a credible regulatory process that is well 

understood by industry, Indigenous peoples, directly affected stakeholders, and other interested 

parties who may be impacted by an NEB project. 

Suncor is Canada’s leading integrated energy company.  We are involved in all parts of the 

energy value chain, in every province across Canada, and we produce energy from a variety of 

sources, including offshore oil, wind, and ethanol in addition to having the largest position in 

Canada’s oil sands.  As well, we distribute transportation fuels through our retail brand Petro-

Canada.  Suncor has a track record of delivering responsible growth and contributing to the 

communities where we operate. 

We presented our views to the Expert Panel in Edmonton on March 7th and we are pleased to 

have the opportunity to elaborate on them in this submission.  We have organized our input 

under the key sections in the NEB Modernization Terms of Reference and have summarized 

them into five key recommendations. 

 

1. There should be a clear separation between policy development and policy execution. 

The NEB should be responsible for applying existing government policy and regulatory 

regimes in their decisions.   Where none exist, these should be developed by the 

appropriate government ministry with ample opportunity for public participation. The 

NEB should not be required to delay its decision-making process due to a lack of policy. 

2. A single agency with a mandate similar to the U.S. Energy Information Administration 

should be created to provide independent energy information to policy makers, regulators 

and the public. 

3. There should be harmonization between federal and provincial policies and a one window 

approach for industry and stakeholders.   The NEB should co-ordinate with other federal 

departments and provincial regulators that have jurisdiction in project assessments to 

ensure harmonization, efficiency and to remove any duplicative processes. 

4. The NEB should engage with Indigenous1 peoples in a clear and culturally appropriate 

way and seek to include traditional knowledge in the decision making process. 

                                                           
1 Suncor uses the term “Indigenous” throughout this submission to refer to Aboriginal peoples of Canada as 
defined in s.35 of the Constitution Act, 1982.  



3 
 

5. The NEB should encourage engagement by including less formal means of participation 

such as town halls and on-line public submissions that can be fed into the overall 

consultation process. 

 

Suncor believes a credible regulatory agency must perform three distinct roles. 

1. It must have an expert understanding of the energy industry and its external context, 

including key trends, analysis and forecasts. 

2. It must regulate based on its mandate and the various guidelines, standards and Acts 

required to support regulatory actions and decisions.  

3. The regulator must engage with stakeholders and impacted Indigenous communities to 

ensure it understands their concerns and can work with the proponent to identify 

mitigation measures. 

We believe these are three very different roles and that the interplay between them is critical and 

will determine how credible and effective the regulator will be in performing its mandate.   We 

have outlined these roles in more detail in a chart in Annex A, and speak to them in the Mandate 

section of this document.    

 

Governance  

 

Suncor supports the view that the Board’s composition should be diverse and have sufficient 

expertise in relevant fields, including administrative law, engineering, economics, environmental 

science and Indigenous rights and concerns.   Suncor also supports regional and Indigenous 

representation on the NEB.  Board members should be independent and should not be engaged in 

nor have investments in, activities or sectors that could raise concerns of bias or conflicts of 

interest.  Suncor also believes the role of the Chair of the NEB should be separated from that of 

the CEO so that board members are not involved in the day–to-day operations of the NEB.  

Suncor does not have a strong preference for where the NEB is located as long as it guards 

against any and all sources of bias. 

Potential elements that contribute to eliminating bias include: 

 A clearly defined and transparent process 

 Diversity of representation at the Board and staff levels 

 Regional offices such as those that were established in Vancouver and Montreal 

 Capacity and competency to understand regional issues 
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Mandate 

 

Suncor agrees with the public interest description provided by the NEB in its discussion papers.   

We support that the public interest must be inclusive of all Canadians, however, we believe the 

NEB hearing process should give precedence to those who will be directly affected by a project.   

This requires a balance between accommodating broader participation and ensuring an efficient 

and effective process that leads to a timely decision.   As regulator, the NEB must take into 

account the overall public good a project may create along with its potential negative effects and 

weigh the various aspects in making a decision, all within the context of existing public policy.  

With respect to public policy, Suncor believes there should be a clear separation of policy 

development and policy execution.  In our view, much of the current frustration with the NEB 

process is a result of parties looking to engage in broad policy discussions within individual 

project reviews.   Individual NEB project reviews are not the place to debate, develop or discuss 

larger policy issues. Policy development needs to be undertaken by the appropriate government 

ministries and then applied transparently by the NEB. 

 

This view was supported by Peter Watson, NEB Chair and CEO, in his opening remarks to the 

panel. “Transparency and clarity from the Government can help us focus our processes and 

increase the effectiveness of them, minimizing frustration and dissatisfaction of those 

participating and wanting to deal with these large policy issues.” 

 

Annex A depicts Suncor’s view of a potential overall framework for national energy policy 

development and regulation within Canada.  The chart shows a distinct separation of policy 

development from the application of such policy. The chart illustrates three key roles -- inform, 

regulate and engage -- which are integral to both policy development and policy execution.  At 

the bottom of the chart, we’ve included a set of principles that would apply to the three roles.  

Some of these principles are the same as those identified by the Alberta Energy Regulator in its 

regulatory excellence work2 and we believe they are equally applicable to the NEB. 

 

Policy and regulatory development is a government responsibility best placed with the 

appropriate ministries that have an understanding of the broader societal, environmental and 

economic context and impacts.  Timely development of policy, regulation and standards is 

critical to meeting the changing expectations of Canadians and allowing regulators to continue to 

assess projects/issues within the policy framework that was in place at the time an application 

was made.  

                                                           
2 
http://talk.aer.ca/system/documents/attachments/e45068b3927f83ff77d925a720d7a4433295da8b/000/003/169
/original/AER_AlbertaModelRegulatoryExcellence.pdf?1461269576 
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It is also the role of government to engage and consult widely with Indigenous peoples and the 

Canadian public on policy issues and regulatory development.   For example, policies such as 

climate change, energy policy and the transition to a low carbon economy, Indigenous rights and 

trade require significant input and must be aligned with the government’s priorities and policy 

frameworks.  Once developed, the government is accountable to ensure the policies are clearly 

communicated and understood.  This role extends to the development of legislation, regulation 

and standards to ensure the desired policy outcomes. With respect to regulation, it is the 

government’s role to set up a clear regulatory framework so that regulators, such as the NEB, can 

apply the regulations on a project-specific basis to ensure proponents are working to achieve 

policy outcomes.  A well-defined policy and regulatory framework that can be implemented by 

the NEB should help to build public confidence. 

 

Currently it is the role of the NEB to collect and publish information on a range of energy 

supply, demand and market-related issues.  At the same time, energy and climate information is 

collected or disseminated by a number of other organizations including Statistics Canada, 

Natural Resources Canada and Environment and Climate Change Canada.   Suncor, like a 

number of others providing input to the panel,3 believes it would be more effective to have all 

energy-related information collected by a single agency, similar in mandate to the U.S. Energy 

Information Administration (EIA).   The EIA provides a full range of impartial and independent 

energy information to policy makers and the public.    A single agency would be able to look at 

issues through multiple lenses and make the linkages between energy, the environment and the 

economy.It  should also have an expanded capability to do energy forecasting and scenario 

development.   This would allow for a broader range of possible future perspectives and enable 

more robust decision making.  The advantage of this common information platform is that all 

parties have access to the same data, which should help to level the playing field.  

 

Suncor also believes energy information should be more accessible and easier to comprehend  in 

order to promote a better overall understanding of energy issues.  In addition, the independence 

of the agency should prevent any inherent bias and give regulators, policy makers and the public 

access to credible, independent information. 

 

Moving to a single energy information agency would not take away from the NEB’s need to be 

expertly informed on the energy industry, but it should make it easier to perform that role with 

access to trusted data in one place.   

 

Separating policy development and the collection and dissemination of energy information from 

the regulatory role of the NEB, leaves the NEB to focus on its core role as an independent, quasi- 

judicial, full life-cycle regulator.  In our view this will help to strengthen the role of the NEB and 

give the regulatory process more certainty.      

                                                           
3 Pembina Institute Good Governance in the Era of Low Carbon pages 29-31 
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In terms of engagement at the policy application or project level, Suncor believes the NEB 

should lead when engaging with directly affected stakeholders and the broader Canadian public.  

However, engagement with Indigenous communities requires the federal government, the NEB 

and Indigenous peoples to work together to clarify how consultation will occur and what role 

each will play, including the proponent. Right now, the process is unclear and has led to 

confusion, duplication and court challenges. We discuss ways to improve and simplify 

Indigenous consultation further in the Indigenous Engagement section of this submission.   

 

 

Decision Making Roles 

 

Regulatory decisions should be guided by the following principles: 

 Apply government policy in effect at the time the application is made 

 Decisions should be informed by credible science and evidence 

 Fair, timely and transparent process 

 Public interest determination 

 Independent and non-political   

Based on these principles, Suncor believes the NEB should be the final decision-maker on 

granting project approvals, licences and compensation disputes.  We believe this is critical to 

maintain the value, independence and integrity of the regulatory process and the NEB.   It is also 

important to help depoliticize the regulatory process and to avoid having project reviews become 

the only venue for debate on broader public policy issues. Policy is ever-evolving and it is not 

fair to hold or delay projects for future policy.  Furthermore, the delays caused by regulatory 

hearings that go beyond their intended scope are costly for proponents, affected stakeholders, 

and Indigenous peoples.  

In addition, the NEB should have a timely and transparent process that aligns with but doesn’t 

duplicate other reviews.  Priority should be given to continuously enhancing coordination, 

harmonization and equivalency provisions while recognizing existing regulatory policies and 

mechanisms.  For example, the NEB needs to co-ordinate with provincial regulators on resource 

development as appropriate but it is not the role of the NEB to override existing regulations.   

It is Suncor’s belief that the NEB should continue to conduct environmental assessments as the 

expert full cycle regulator but should co-ordinate with other agencies and ministries to ensure the 

requirements of the Canadian Environmental Assessment Act, the Species at Risk Act, the 

Fisheries Act and the Navigable Waters Act are met.    

Suncor also believes regulatory decisions should be based on clear standards for environmental 

and social outcomes and not be overly prescriptive on how to achieve those outcomes to give 
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project proponents the flexibility to determine the best technologies to meet those standards.  

Technologies often differ, and a well-designed NEB process should encourage innovation which 

can drive sustainable development rather than a one size fits all approach. The NEB assesses 

many different types and sizes of projects and should retain the flexibility to tailor the 

assessment process to the scope and scale of the project or issue at hand. 

With respect to the NEB’s decision-making role related to export licensing, Suncor believes that 

the current procedures outlined in the National Energy Board Act and the National Energy Board 

Act Part VI (Oil and Gas) Regulations work reasonably well.  As a result, Suncor’s view is that 

these procedures should not be modified and should not be an area of focus for the Panel. 

 

Legislative Tools for Lifecycle Regulation  

 

Suncor is primarily a shipper on pipelines and related facilities regulated by the NEB and is 

reliant on this infrastructure to transport its crude oil production to Canadian, American and 

increasingly offshore refineries and to transport its refined products to market. As such, the safe 

and reliable operation of pipelines and related facilities is essential to Suncor’s business. 

Moreover, producers, refiners, shippers, pipeline companies, Indigenous communities and the 

general Canadian public all benefit from the safe and reliable operation of pipelines and related 

facilities.  Suncor believes the NEB should continue as the single regulator responsible for 

overseeing the full life cycle of a project.  The NEB with its experience of overseeing ongoing 

operations is much better equipped to assess new projects as it can bring to bear field experience 

to aid in the assessment process. The assessment process is also strengthened by a regulator who 

has the responsibility to oversee the ultimate operation of the facilities it is assessing. 

Suncor further believes that the single regulator model extends beyond the more technical 

aspects of facility design, operations and maintenance to also include financial and other matters 

such as tolls and tariffs. The nature of pipelines does not lend itself to a free and unfettered 

competition model and thus requires regulatory oversight. This is not only limited to the needs 

and necessity test for pipeline capacity generally but also includes the role of a regulator to 

oversee tolls and tariffs to ensure they are just and reasonable.             
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Indigenous Engagement 

Suncor recognizes that the modernization of the NEB must fully reflect Indigenous and 

Treaty rights of Canada's Indigenous Peoples as protected under s. 35 of the Constitution.  

Suncor has relationships with a number of Indigenous communities across Canada and is 

committed to working to strengthen these relationships.  Below are reflections on what Suncor 

has heard from these communities as well as some of our own insights. In general, we enhanced 

Indigenous engagement for the benefit of all involved in NEB processes. 

 

Suncor believes past consultation and engagement of Indigenous peoples has been inadequate 

and could be improved by addressing these factors: 

 

1)  The Federal government should meaningfully address broader Indigenous concerns; 

2) Clarity around consultation roles and responsibilities; 

3)  Including more Indigenous perspectives within NEB;  

4) Adapting the formal nature of NEB processes to encourage Indigenous participation;  

5)  Strengthen integration of traditional knowledge; and 

6) Increase Indigenous participation throughout project lifecycles. 

Federal government should meaningfully address broader Indigenous concerns  

Suncor believes that before the NEB can engage meaningfully with Indigenous peoples on 

project reviews, the federal government needs to work with Indigenous people on a set broader 

concerns.   Indigenous peoples have put forward many issues to the federal government that 

remain unresolved including poor drinking water quality, inadequate education funding, and 

unresolved land claims. Because no forum has addressed these issues satisfactorily, some 

communities feel forced to raise these broader issues in the context of individual NEB project 

reviews.    

Suncor encourages the federal government to further its work towards reconciliation by 

addressing these broader concerns and working to enhance its relationships with Indigenous 

peoples.  Suncor also encourages the federal government to act on the implementation of 

UNDRIP as a priority for reconciliation.  For its own part, Suncor recognizes Call to Action 92 

for Corporate Canada of the Truth and Reconciliation Report and is engaging with Indigenous 

leaders to further our understanding.   Suncor believes that having the federal government 

address issues such as UNDRIP will allow the NEB to focus on more meaningful Indigenous 

engagement within its mandate. 

The McDonald Laurier Institute in 2013 published a paper entitled “New Beginnings:  How 

Canada’s Natural Resource Wealth Could Re-shape Relations with Indigenous People.”  Suncor 
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supports the view that resource development can advance economic reconciliation.  Suncor 

believes that the NEB should develop guidelines to clarify the roles of the Crown, developer and 

Indigenous communities in supporting economic reconciliation through projects within its 

purview.  Proponents can aid through employment, business opportunities and community 

investments.  The federal government should implement ways to support revenue streams from 

certain projects such as providing loan guarantees for Indigenous equity ownership.  Suncor does 

not believe the federal government should be seeking to reduce federal funding for these own 

source revenues.    

Clarity of Consultation Roles and Responsibilities 

Indigenous engagement in NEB processes involves the NEB, industry and the Crown; however 

there is a lack of clarity as to who is responsible for what, which has resulted in court challenges 

and is onerous for everyone involved. Suncor has heard from communities that it is challenging 

their capacity to participate in consultation processes with each of the proponent, the NEB and 

the Crown (which often involves several different federal departments). Proponents are uncertain 

of their role, particularly as it relates to the mitigation and accommodation of impacted rights. In 

Gitxaala v. Canada 2016, the Court found that Crown consultation was severely deficient in co-

ordination, follow-up, and not sharing the strength of claim analyses that would have helped to 

provide scope for the consultation.  The Court also found the Crown was unable to address issues 

raised by the communities because staff doing the consultation were too junior and had no 

mandate. The NEB has viewed its role as not being able to fully discharge the Crown’s Duty to 

Consult, which has led to two cases presently before the Supreme Court of Canada (Chippewas 

of the Thames, Clyde River).  

Suncor supports the position of Indigenous communities that believe the Crown should make the 

necessary legislative amendments to delegate to the NEB the lead on the duty to consult on 

project specific matters.  This will ensure there are no gaps in the consultation duty.  

 

As a priority, Suncor believes the federal government, the NEB and Indigenous peoples need to 

work together to develop clear guidelines to clarify how consultation will occur, including the 

role the proponent will play.   These guidelines will need to include mechanisms for funding and 

capacity to ensure they can be meaningfully implemented.  

 

Increase Indigenous perspectives within the NEB 

 

The NEB has increased its capacity on Indigenous perspectives but there is still room for 

improvement. There are too few staff and Board members that can help further the NEB’s 

understanding to be able to engage Indigenous communities in a culturally appropriate manner 

that more fully comprehends Indigenous interests and contributions. 
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Suncor agrees with many who participated in the Panel’s Indigenous engagement sessions that 

said the NEB needs to increase the participation of Indigenous employees and Board members. 

Dedicating a certain number of seats for Indigenous peoples on the Board should be 

considered. All other staff and NEB members should undertake training to improve their 

understanding of Indigenous perspectives. 

 

Adapt the formal nature of NEB processes 

 

The NEB process is formal and is seen to provide limited opportunities for Indigenous peoples to 

present their views and concerns.   For example, there is no opportunity for one-on-one 

engagement.  We believe this has led to the view that the NEB process is a more adversarial 

approach to Indigenous engagement, and it may have prevented fuller participation.   

 

Suncor applauds the Enhanced Indigenous Engagement measures that have been taken to date 

and encourages the NEB to make further progress on matters raised during its engagement 

sessions (e.g. further understanding cultural protocols, increased capacity to present in one’s 

own language, and returning to communities to explain findings before publically releasing 

panel reports). 

 

Strengthen Integration of Traditional Knowledge 

 

Suncor believes that traditional knowledge is critical to making good decisions. Often western 

science and traditional knowledge are considered separately when they should be seen through 

an integrated lens.   This task is challenging but the rewards can be large. Northern 

Gateway’s Pipeline Environmental Effects Monitoring Program 4 was one of the best examples 

of dealing with both western and traditional science.  Suncor would like to 

see guidelines developed that work towards integrating traditional knowledge and western 

scientific information. 

 

Increase Indigenous Participation Throughout Project Lifecycles  

 

Suncor supports Indigenous participation throughout the lifecycle of projects.  We recommend 

the NEB develop guidelines for Indigenous participation and economic reconciliation that cover 

all phases of a project.  One area Suncor believes there is more opportunity for expanded roles is 

in monitoring and reclamation. Indigenous communities can provide traditional knowledge, 

identify components that are most important to them, and because of proximity and knowledge 

of the land, can be first detectors and responders.  

                                                           
4 http://www.gatewayfacts.ca/~/media/GatewayFacts/documents/engagement/Pipeline_EEMP.pdf?la=en ) 
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The discussion and recommendations above present an opportunity to support reconciliation, 

improve relationships and maximize the benefits of proposed projects for Indigenous peoples.  

 

 

Public Participation 

 

Public participation is an important foundation of the NEB review process and can lead to 

improved projects, mutual sharing of information and learning and improved public trust.  The 

NEB modernization is an opportunity to look at ways to enhance public participation.   While an 

important objective, a key consideration will be to achieve the appropriate balance between 

enabling broad participation and maintaining procedural efficiency and fairness. As noted 

previously, providing a forum(s) outside of the NEB to engage stakeholders on policy 

development concerns may go a long way to alleviate the current issues with participation in 

NEB processes.  We would encourage the federal government to create a broad range of 

opportunities for public input on government policy issues within the spectrum set out by the 

International Association of Public Practitioners (IAP2)5.    

Suncor believes reviews must allow those most directly affected by the outcome of a particular 

project the greatest opportunity to participate and have a voice in the process. Input from affected 

stakeholders can get diluted when the process is used for purposes other than gathering 

information about the specifics of a particular project.  

With respect to engagement with Canadians more broadly, consideration should be given to less 

formal public forums, such as town halls or on-line submissions,  that feed into the more formal 

regulatory processes.  For example, summaries, similar to those produced for the Panel’s NEB 

Modernization Engagement sessions, may be a model for these forums.  

                                                           
5 http://iap2canada.ca/page-1020549 
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Appendix A: National Energy Regulation Framework 
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