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Summary of Recommendations
Recommendation 1. Proceed on the basis of Informed Reform.
Reform of Canada’s energy decision-making system must be undertaken from a systems perspective, with
explicit recognition that: (a) the sociopolitical and communications context has transformed fundamentally
since the 1950s when the National Energy Board was created, (b) there is more to the energy decisionmaking system than regulatory agencies alone – policymakers are also a fundamental part of the system, as
are emerging players like Indigenous and municipal governments, (c) reforms to the system must take the
physical and market contexts of energy into account, and (d) the physical energy system will transition
towards lower carbon energy in the coming decades.
•

•

•

•

Recommendation 1.1: Take a systems approach. Reforms to one part of the system – e.g.,
the national energy regulator – must be undertaken in coordination with reforms to other parts of
the system – notably policy and planning. Reforms to energy decision-making must also be
undertaken with explicit consideration of their connection to the energy market system (impacts on
investment, competitiveness, innovation, etc.) and the physical energy system (technical feasibility,
existing infrastructure profile and lifespans, etc.).
Recommendation 1.2: Address policy gaps: befriend the elephants in the room.
Policymakers and broader planning processes must deal with climate, reconciliation with
Indigenous peoples and cumulative/broader effects of multiple projects in order for reforms of the
regulatory system to be effective.
Recommendation 1.3: Recognize that social and value change, and new
communications technologies are here to stay: the horse has left the barn. The context
for energy decision-making has changed fundamentally since the 1950s. Canada needs to think in
new ways about how to develop trust, credibility and legitimacy in energy decision-making.
Balancing inclusiveness, representativeness, openness and transparency with contending questions
of cost, timeliness, competitiveness and predictability will be a challenging – but essential – sine qua
non of energy decision-making now and into the future.
Recommendation 1.4: Focus reforms on the needs of the energy systems of tomorrow
and build resilience, ongoing learning, course correction and flexibility into the
system. Reforms to the national energy regulator must focus on the decision needs of the energy
systems that will emerge in the coming decades. Future project decision-making for the national
energy regulator is likely to focus much more on cross-border linear electricity infrastructure,
i.e., power lines crossing provincial/territorial and international borders, than hydrocarbon
infrastructure. In the coming decades, the national energy regulator is likely to become more, not
less, important to Canada’s energy future.

Recommendation 2: Distinguish between policy and regulation when it comes to the public
interest.
•

Recommendation 2.1: The government must establish a clear policy framework
articulating the broad public interest when it comes to Canada’s energy future. The
regulator’s proper role is to focus on the technical aspects of project decision-making, but it needs
clarity when it comes to the broad questions of public policy and broad values trade-offs for the
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•

•

•

country’s energy future. Canada requires a national dialogue on these issues led by policymakers
and policy clarity on this pivotal issue.
Recommendation 2.2: The government must clearly articulate how it defines the
public interest when it comes to energy infrastructure projects so the national
energy regulator has clarity in making decisions. The regulator should not consider
upstream greenhouse gas emissions in its decisions – that is a matter for public
policy through carbon pricing or regulation. Public interest imperatives for projects must
be aligned with the broader public interest when it comes to Canada’s energy future
(Recommendation 2.1). The national energy regulator needs clarity from the government on how
it should balance security (e.g., security of supply, system resilience, critical infrastructure
protection), environmental (e.g., climate, environmental protection), socioeconomic (e.g., health
and safety, affordability) and market (e.g., economic development, competitiveness, efficiency,
innovation, timeliness) imperatives.
Recommendation 2.3: Strengthen and respect regulatory independence when it
comes to project decision-making: the national energy regulator needs to be and be
seen to be a centre of integrity and non-partisanship. Let the regulator evaluate project
proposals without political interference (see Recommendation 3.2).
Recommendation 2.4: Strengthen communication between policymakers and the
national energy regulator on emerging policy issues outside of energy project
decision-making processes. Policymakers and the national energy regulator need to
communicate in a more timely robust fashion around emerging policy issues. This will help to
surface new policy opportunities and challenges coming down the pike for both policymakers and
regulators.

Recommendation 3: Retain ultimate decision authority for cross-border linear
infrastructure projects with federal authorities.
•

•

•

•

Recommendation 3.1: Reaffirm the national energy regulator’s decision power on
cross-border linear infrastructure projects. Canada needs a national energy regulator to
make energy infrastructure decisions in the public interest (see Recommendation 2.2). This is
essential when it comes to linear infrastructure (i.e., pipelines and power lines) that cross multiple
communities and provincial/territorial/international boundaries. These decisions, by their nature,
cannot be fully delegated to the provincial or local levels.
Recommendation 3.2: The Governor-in-Council (cabinet) should ratify the national
energy regulator’s decisions on projects with an ‘up’ or ‘down’ vote, not a variance.
Down votes should be the exception not the rule in a project decision-making system anchored by
an expert, credible, nonpartisan national energy regulator.
Recommendation 3.3: The national energy regulator should be the body that
undertakes environmental assessments for projects that come before it. The national
energy regulator should have the mandate and necessary capacity to undertake rigourous, credible
environmental assessments of energy infrastructure project proposals.
Recommendation 3.4: Local and Indigenous authorities should have greater formal
roles in energy project decision-making processes undertaken by the national
energy regulator, along with the capacity to discharge them. While ultimate decision
authority for cross-border linear projects should rest with federal authorities, decision-making
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POSITIVE ENERGY
processes must be made more inclusive, transparent and flexible, with real roles and real authority
for local and Indigenous governments. This includes greater representation of local and Indigenous
interests on the national energy regulator’s staff and board. (See also Recommendation 4.1)
Recommendation 4: Strengthen Information, Capacity and Engagement
•

•

•

Recommendation 4.1: Provide the national energy regulator with more flexibility to
engage with local and Indigenous communities and governments, including for cocreation and co-management of regulatory development and implementation, and
provide support to local and Indigenous communities and governments to develop
the needed capacity to meaningfully participate in these processes. The national energy
regulator needs the ability to undertake less formal, legalistic, adversarial processes in addition to
traditional hearing processes, in order to better understand community concerns and develop
trusted relationships with communities. Where appropriate, the regulator should also work with
local and Indigenous representatives to co-create regulations and co-manage their implementation.
Conversely, local and Indigenous communities and governments will need support and time to
develop the capacity (expertise, human resources, information) to meaningful participate in
engagement and co-creation/co-management processes.
Recommendation 4.2: The national energy regulator must ensure that the timelines
for, scope of and mechanisms for engagement processes are appropriate and clearly
communicated, and explain how the information gleaned through engagement
influenced decisions. Timelines must be clear, fixed and appropriate to the scale and nature of
the project. While the national energy regulator should have some flexibility when it comes to
extending timelines, extensions should be the exception, not rule.
Recommendation 4.3: Establish a credible, properly resourced, independent
national energy information office separate from the national energy regulator, for
broadly-based information on Canada’s energy systems. The forthcoming transition of
energy systems to lower carbon configurations necessitates comprehensive and credible
information. Much of this information is already collected by various agencies throughout the
country (including by the national energy regulator to underpin its own regulatory functions), but
Canada needs a standalone, objective and properly-resourced energy information office bringing
relevant data together and filling gaps in the extant information system.
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1. Introduction
In recent years, numerous high profile and protracted conflicts over major pipelines falling under
the mandate of the National Energy Board have erupted in Canada – Enbridge’s Northern Gateway
pipeline, Kinder Morgan’s Trans Mountain pipeline, and TransCanada’s Energy East pipeline, to name but a
few. Controversy over energy projects of all descriptions (fossil, renewable, linear, non-linear) seems to be
flaring up at an increasing pace in Canada (e.g., wind farms in Ontario, large scale hydro in British
Columbia or shale gas exploration in New Brunswick or Quebec). These controversies play out mainly in
the regulatory process for individual projects, notwithstanding the fact that many of the concerns opponents
express – be it climate, reconciliation with Indigenous peoples, or other environmental impacts – extend
well beyond the remit of individual projects and, most often, of energy regulators, including the National
Energy Board.
Despite this, many observers and decision-makers have adopted a rather narrow view of the scope
of the problems and what needs to be done to address them. There is an unhelpful tendency to assume that
regulators and regulatory decision-making processes – notably the National Energy Board – are the source
of the problem: strengthen regulators and project decision-making processes, and all will be well.
This paper takes a different view. Informed by more than two years of comprehensive research,
engagement and reflection on public confidence in Canadian energy decision-making by the University of
Ottawa’s Positive Energy project,1 we take as our point of departure that energy decision-making in
Canada is a system comprised of multiple component parts2. This ‘systems approach’ reveals that
different parts of the decision system each operate with their own logic and imperatives, and are
interconnected in both obvious and less visible ways.
The core component parts of the system are energy policymakers and energy regulators. Nested
within and between the two is planning of various kinds and scales, although planning tends to be a weak
and underdeveloped part of the system. The policy and regulatory parts of energy decision-making operate
within the context of the physical energy system (infrastructure, geology, hydrology, energy source and use
profiles, etc.) and the market energy systems (mainly market-based pricing and market driven investment
The University of Ottawa’s Positive Energy project uses the convening power of the university to bring
together leading researchers and senior decision-makers from industry, government (policymakers and
regulators), Indigenous governments/communities, local governments/communities and environmental
organizations to identify key issues, action items and research gaps when it comes to public confidence in
energy decision-making. Positive Energy’s research is solution-focused, pragmatic and applied, and is
undertaken by leading researchers in Canada and the United States supported by top-notch graduate and
undergraduate students. Researchers work in close consultation with energy leaders, using an iterative
process of engagement, collaborative research design, and high level solution-oriented events, dialogues and
workshops. This approach enables Positive Energy to zero in on the core issues, undertake rigorous relevant
research and develop detailed recommendations for action, grounded in the realities of energy decisionmaking in Canada. Positive Energy’s extensive network of leaders, partner organizations and researchers
maximizes the credibility and relevance of our research, as well as the likelihood that recommendations will
be acted upon by relevant authorities. www.uottawa.ca/positive-energy
2
This paper draws substantially on the analysis of the recently released Positive Energy report, System Under
Stress: Energy Decision-Making in Canada and the Need for Informed Reform, Michael Cleland and Monica
Gattinger, March 2017, Ottawa: University of Ottawa, Positive Energy Project. Available online at
https://www.uottawa.ca/positive-energy/sites/www.uottawa.ca.positive-energy/files/system-understress.pdf
1
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decisions, innovation and competitiveness-driven firms and subsectors, and domestic and
international/global energy realities). Given this, policy and regulatory changes must be developed with a
view to their practical feasibility in the physical and market worlds of energy, which operate with their own
temporal, technical and structural logics.
Failure to treat energy decision-making as a system with policy and regulatory component parts
nested in the physical and market energy systems has blinded many when it comes to accurately diagnosing
the problem and identifying an effective solution path forward. What’s worse, recent reforms that have
failed to take a systems approach have both generated and exacerbated conflict and the decline of public
confidence in Canada’s institutional arrangements for energy. This paper aims to sketch out a system
perspective and use it to develop, on the one hand, recommendations for reform of the National Energy
Board’s mandate, and on the other, recommendations that need to be undertaken in the broader system of
energy decision-making in order for reforms to the national energy regulator to be effective.
The paper proceeds in two sections.
The first diagnoses the problem. It identifies the reasons why Canadian energy decision-making has
become so contentious in recent years, with a particular focus on federal decision-making and the National
Energy Board. Of note, we call attention to the importance of thinking through reform of the national
energy regulator in the context of efforts to transition to a lower carbon economy in the coming decades.
The second section sketches out the key component parts of energy decision-making, how they interact,
and the core stress points in decision-making, again, with a focus on federal decision-making and the
mandate of the National Energy Board. Reforms to the national energy regulator’s mandate are put forward
in this section, as are recommendations directed to policymakers. A systems approach necessitates both
regulatory and policy change: regulatory reform alone will not resolve Canada’s public confidence
challenges when it comes to energy. We conclude by calling for a careful but timely path forward starting
from the tenet of informed reform of energy decision-making in Canada.
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2. NEB Modernization in Context: Public Confidence in Energy Decision-Making
2.1 Why Has Public Confidence in Energy Decision-Making and in the NEB Declined?
There is no single reason why public confidence has become such a salient issue in energy
development, but rather, a multiplicity of factors generating the public confidence challenge. Many of them
interact in ways that exacerbate the overall challenge, and a number of them extend well beyond the energy
decision-making sphere. Figure 1 below illustrates two broad sets of factors: social and value change along
with a transformed communications environment (horses that have left the barn) and policy gaps (elephants
in the room). Both factors have generated reduced public confidence in energy decision-making processes
(the sitting ducks).
Figure 1
Multiple Factors Generate Distrust in the Energy Decision-Making System
The Horses:
Social/Value
Change
The
Elephants:
Policy Gaps
The Sitting
Ducks:
Energy
Decisionmaking
Processes

The Horses: Many Horses Have Left Many Barns (Social and Value Change; Technology)
Canada’s institutional arrangements for energy decision-making were developed in the early postwar
period and the years beyond. At that time, Canadian energy resources were being developed for domestic
and international (American) markets. The National Energy Board was established in 1959, along with
multiple energy regulatory bodies and government policies at both the federal and provincial levels, notably
for hydrocarbon development in the Western Canada Sedimentary Basin and for the vast expansion of
hydropower resources in provinces like Québec, Manitoba, Newfoundland and Labrador, and British
Columbia.
But much has changed since the early postwar years. Today’s social and value context and
communications environment would scarcely be recognizable to decision-makers from the 1950s or 1960s.
There has been extensive, widespread and permanent social and value change since the 1950s, along with
radical changes in communications technology. These transformations have had significant impacts on
political, economic and societal governance across all Western industrialized democracies – this is not just a
Canadian challenge or an energy challenge. But a challenge it is. And there is no turning back the clock on
these changes – the horse has left the barn.
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Seven key changes bear mention:
1. Trust in government, industry and experts has declined across western industrialized
democracies in the postwar period.3 The 2017 annual Edelman Trust Barometer notes that ‘trust
is in crisis around the world,’ including trust in government, industry, NGOs and the media.4
2. Citizens’ deference to authority (elite, government, industry, medical, etc.) has also declined.5
People are less likely to believe and defer to ‘the experts’ on things ranging from their health to
the environment to the economy and beyond.
3. Citizens are increasingly preoccupied with risk, notably human-induced risk, and risk tolerance is
on the decline.6 Differences in risk perception and risk tolerance are common, and can be rooted
in lack of understanding of the nature and extent of risks as well as fundamental value differences
shaping risk tolerance.7
4. Citizens have a greater desire to be involved in public decision-making processes that affect
them.8 They want to have a say in all manner of government decisions, from the international, to
the national, provincial and local.
5. Citizens have become more individualistic than group/community-oriented over the years and
there is greater fragmentation and more visible lack of consensus over what constitutes ‘the
national interest’ or ‘the public interest’ and how best to determine it.
6. There are mounting critiques of ‘big business,’ (in the energy sector) ‘big oil’ and large scale
development.9
7. Transformational changes in information and communications technologies, notably the rise of
social media, have generated unprecedented opportunities for direct and immediate
communication between, mobilization of, and information (or misinformation/disinformation)
sharing between and among citizens and groups.
The impact of these changes can be far-reaching:
• Citizens are less likely to trust that governments (including regulators) make fair, unbiased,
balanced decisions. Government is often seen as co-opted by special interests, notably industry.
• People lack confidence in expert opinion and scientific evidence, giving more weight to evidence
from sources they trust, regardless of those sources’ substantive knowledge or expertise (e.g.,
close friends, social media campaigns or celebrities). All evidence – from scientific to individual
opinion and belief systems – may be perceived as equal and deserving of equal weighting in
decisions.
• Governments are democratizing decision-making processes, but this can lead to real and
perceived tensions between participatory democracy (citizen involvement) and representative
democracy (public officials taking decisions). What’s more, in a democracy, there are multiple

See Giddens 1990.
See Edelman 2017.
5
See Nevitte 1996, 2011.
6
See Giddens and Pierson 1998.
7
See Douglas and Wildavsky 1982.
8
See Fischer 2003 and Blondiaux and Sintomer 2002.
9
See, for example, Klein 2014.
3
4
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•

•
•
•

•

avenues to attempt to overturn or influence government decisions (lobbying, campaigns, the
courts, etc.).
When citizens focus more on individual/local interests than national/group interests, appeals to
the ‘national interest’ get less traction and can fall on deaf ears. This has been particularly evident
in recent controversies over major pipeline projects, where supporters frame the projects as
‘nation building national projects’ and opponents point to inequitable distributions of costs
(notably environmental risks and climate change) and benefits (notably economic benefits)
between energy producing provinces/regions and communities transited by or at the terminus of
pipelines.
People may prefer small locally-owned projects over large-scale endeavours, regardless of the
relative costs/benefits related to scale.
Perceptions of risk can trump realities of risk and risk mitigation.
Most troubling of all, when it comes to energy decision-making, the combined effect of the
above impacts can see public opinion, short-term political imperatives and political processes
taking precedence over evidence-based decision-making and administrative systems like
regulatory processes that are intended to be expert, neutral, balanced and evidence-based. This
tendency can be amplified by the relative lack of public (and sometimes decision-maker)
understandings of the realities of the physical and market energy systems in scientific,
engineering, market, economic, environmental, technological and infrastructure terms. 10
Social media technologies amplify the above tendencies and enable the rapid dissemination of
partial or poor information (or worse, misinformation or disinformation) and can lead to highly
polarized and polarizing conflicts. These technologies have radically democratized the
communications environment such that the dissatisfied have gained major advantage and
influence on traditional organizations of all sorts.

All of this has impacts on outcomes, some of which may on balance be positive but many of which
may not: projects delayed or rejected on considerations well beyond their discrete merits, opportunities
missed, less robust or sustainable energy systems (recall that renewable energy infrastructure is increasingly
prone to opposition as well), increased costs and reduced competitiveness.
But there’s more driving the public confidence challenge than this.
The Elephants: Many Elephants in Many Rooms (Policy Gaps)
Individual energy projects are often opposed for reasons relating to broader questions of public policy
than to the merits or demerits of the proposal per se.11 This has especially been the case for pipelines under
the National Energy Board’s mandate, where campaigns like ‘mob the mic’ for the Northern Gateway
pipeline proposal targeted mainly the policy issue of climate change, not the pipeline being proposed per se.
When policy conflicts play out in the regulatory process, which is ill-equipped – or not at all equipped – to
address them, frustration mounts on all sides. This is a policy disconnect that reform of regulatory
processes alone will not fix – including and especially reforms to the National Energy Board, which
regulates cross-border pipelines. A systems analysis reveals the full scope of the challenge.
See Moore et al 2013.
See the Positive Energy and Canada West Foundation interim report on a major study of local community
satisfaction with energy project decision-making processes (Cleland with Nourallah and Fast 2016).
10
11
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Policy gaps arise in three key areas: climate change, reconciliation with Indigenous peoples and wider
ranging and cumulative effects.12 When it comes to climate change, inadequate forums for and perceptions
of sufficient policy action on climate over the last few decades have led to concerns over climate playing out
in regulatory processes for individual projects. The tendency of governments to make commitments on
climate change that cannot practically be met in physical, economic or political terms exacerbates this
challenge. It also generates public skepticism that governments are serious about climate.
When it comes to reconciliation with Indigenous peoples, inadequate government movement on this
issue can result in opposition to individual energy projects by Indigenous authorities or community
members based on concerns extending well beyond energy (e.g., rights and title; clean drinking water;
affordable housing; social, health and education issues). A lack of shared understandings of the legal context
for Indigenous involvement in energy projects exacerbates this policy gap, notably what recent court
decisions mean for rights, title and the duty to consult and accommodate, and the scope and nature of
Indigenous governments’ authority. Lack of clarity over the federal government’s intentions when it comes
to the United Nations Declaration on the Rights of Indigenous Peoples likewise exacerbates this challenge.
Lack of clarity and shared understandings have often led to a polarized and polarizing context, with the
terms of debate framed up in the language of ‘vetoes’ rather than a language of agency, partnership and
bridge-building between Indigenous communities’ needs and energy development.
On the third policy gap, wider ranging and cumulative effects, inadequate (or entirely absent)
regional planning forums and mechanisms like strategic environmental assessment to plan for and mitigate
the effects of multiple projects on the land, environment and society can likewise generate opposition to
project proposals for reasons extending well beyond the individual project per se.
Canada’s governing structures exacerbate these disconnects: environment and climate change,
energy and Indigenous issues are mainly dealt with in separate ministries within governments and, with the
exception of First Ministers Meetings, in separate fora in intergovernmental relations. In addition, energy is
highly decentralized in the Canadian constitution, which tilts dynamics towards silo-building and
parochialism over collaboration and consensus-building.
The Sitting Ducks: Energy Decision-Making Processes
Figure 2 shows how policy gaps have had a cascading effect on regulatory processes and individual
project proposals, and, ultimately, have lessened public confidence in energy decision-making. When
regulators are unable to address issues outside of their mandates and industry proponents can’t effectively
address broader issues through an individual project, frustration mounts on all sides, and confidence in
public authorities (policymakers, regulators) weakens.
The federal government and the National Energy Board have at times exacerbated the challenge with
their responses. Reducing public access to hearing processes – an understandable change to keep hearings
manageable – can leave those with concerns over projects or broader issues feeling shut out of the process.
Shortening timelines and reducing overlap in regulatory processes – again, a reasonable move to increase
efficiency and predictability in a competitive economy with scarce public resources – can generate
perceptions that regulatory processes are less rigorous than they should be. Federal politicians have also
directly or indirectly critiqued regulatory processes and the National Energy Board, which compromises
public faith in the institution.
All told, energy decision-making processes have been sitting ducks in the context of the changes
noted above (see Figure 1 above). In some respects – and certainly in hindsight – this was predictable, but
the system didn’t catch it early enough, in part because decision-makers have not approached the system as
‘a system’.
12

Ibid.
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Figure 2
An Interconnected System: Policy Gaps Cascade on Regulation

Unresolved
Policy Issues

Played out in
regulatory
processes

Reduce public
confidence

When it comes to energy decision-making, the federal government and the National Energy Board
have been critiqued along all the lines sketched out above: lack of confidence in the impartiality of evidence
and decision-makers, in the extent of inclusiveness and transparency (or not) of decision-making, and in the
degree to which broader policy issues are (or are not) considered in federal energy regulatory processes and
in federal policymaking. Opposition and lack of confidence in National Energy Board processes has raised
individual project decision-making to the political level, where leaders have been called upon to over-ride
the regulatory process, a situation that can generate the worst of all worlds: a riskier, more uncertain, more
time-consuming, less fact-based process in which both the public and investors have even less confidence.
So what’s to be done? As we describe below, the path to solutions begins by recognizing that energy
decision-making is a dynamic, organic, ever-evolving system and that the parts are all interconnected. Only
then can we accurately identify where reform efforts are best targeted and stand the greatest likelihood of
success.
2.2 Energy Decision-Making: An Organic Evolving System with Interconnected and Emerging Parts
Policymakers and Regulatory Agencies: The Core of the System
At its heart, the energy decision-making system is comprised of two core parts:
1. Policymakers in energy and related areas like health and safety, environment, competitiveness, and
innovation. The key policy players are political leaders and bureaucratic officials in energy and
related policy departments at the federal and provincial/territorial levels. As noted below, these
key players are increasingly sharing the policy stage with Indigenous and municipal/local leaders
and governments, but this has not been a smooth transition. There is considerable uncertainty over
who has or should have what authority in legal and political terms – especially for Indigenous
governments. In addition, provincial governments have sometimes taken very active roles weighing
in directly in what traditionally have been federal responsibilities.
2. Regulatory agencies for energy and related areas (environment, health and safety, competitiveness,
etc.) at the federal and provincial levels, whose activities span the development of regulations and
their application to individual projects (project proposals, construction, operation,
decommissioning). As with the proliferation of players on the policy stage, new players are also
11 | P a g e
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appearing on the regulatory stage: notably municipal and Indigenous leaders and governments.
Again, there is a good deal of uncertainty over the degree of actual and desirable authority of these
players – especially Indigenous governments.
A crucial function sitting within and between policy and regulation is planning at various scales
(local/regional/national/etc.) and for various issues (e.g., big questions about the future of the energy
system and wider regional and cumulative effects). In a complex interdependent market-based system
driven more by the investment decisions and actions of individual firms and the emergence of new and often
disruptive technologies than by public authorities’ actions, planning is a challenging – if not contradictory –
activity to undertake. Partly as a result, it is often overlooked, neglected, explicitly avoided or done poorly
if at all.
Nonetheless, the policy gaps identified above, particularly as they play out at regional scales,
necessitate some level of planning if they are to be addressed effectively. The first question is how to design
planning systems so as to mitigate their inherent contradictions in a rapidly evolving market-based system.
The next question is who should be responsible for planning, with what scope and geographical coverage,
and with what outcomes? As described in the next section, the absence of adequate planning functions and
mechanisms is inherent in the three main stress points in the current energy decision-making system.
The Energy Decision System Sits in the Physical and Market Energy Systems
Efforts at reforming the energy decision-making system must begin from the tenet that the energy
decision system operates in the very real context of the physical and market energy systems: policymakers and
regulatory agencies co-exist and interact against the backdrop of physical energy and energy market
realities. These include basic scientific and engineering realities; geographic and resource realities; longlived infrastructure; the expectations of those who have received rights or permission that they will be able
to exercise them; highly dynamic market conditions; (sometimes disruptive) technological innovations, and
international and global supply, demand and environmental opportunities and constraints.
The physical system has been built up over the course of the last half century and reforms to energy
decision-making must grapple with the reality that infrastructure path dependence looms large – it may
prove difficult if not impossible to make radical change quickly or within the bounds of what is technically,
economically or politically sustainable.
It’s a System and the Parts are Interconnected
The various parts of the energy decision-making system interact in multiple dynamic, organic and
highly interconnected ways:
1. Through broad policy directions having an impact on and structuring regulation.
2. Through a multitude of discrete policy choices, decisions and programs that either put flesh on
the bones of broad policy directions, or respond in more ad hoc ways to specific situations,
opportunities or challenges.
3. Through planning (or the lack thereof) at various scales (national, provincial, regional, local)
and for various functions (cumulative effects, electricity system planning, urban planning with an
impact on energy systems). With the exception of planning undertaken by public bodies within
their spheres of authority (e.g., cumulative effects management by an energy regulator or
electricity system planning by an independent system operator), the place, function and dynamics
of planning within energy decision-making are arguably among the murkiest and least understood
aspects of the system. Many of these latter processes interact with other parts of the system in
almost entirely unconscious ways. Various planning authorities and processes go about their
12 | P a g e
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business within the confines of their mandates and may not be aware of the impacts of their
decisions – positive or negative – on other elements or scales of the decision-making system.
4. Through the physical and market energy systems, including investment choices, innovation and
technological change, and aging/renewal/replacement of capital stock having an impact on and
informing both policy and regulation.
5. Through specific energy project decisions.
6. Through ongoing operation, monitoring, follow up, enforcement and course correction of
individual projects.
It’s a System with New Parts Emerging
In recent decades, the number of players in the energy decision-making system and the complexity
of their interdependencies and interconnections has grown considerably. In particular, actions by
Indigenous and municipal governments have shown that more attention needs to be paid to these entities.
Indigenous governments and Indigenous communities more generally, have become far more
involved, empowered and engaged in their communities’ energy futures and their level of involvement in
energy projects either as agents or in partnership with third parties. A string of court cases has affirmed and
expanded the rights and title of Indigenous governments when it comes to resource development, but cases
have also generated uncertainty and differences in interpretation of the precise meaning of rulings. Added to
this is the government’s stated intention to adopt the United Nations Declaration on the Rights of
Indigenous Peoples, and the related uncertainty over the meaning and interpretation of Free, Prior and
Informed Consent when it comes to energy (and other resource) development in Canada’s constitutional
structure. We focus our attention predominantly on public authorities in Indigenous communities (i.e.,
Indigenous governments). We recognize, however, that even here, there is uncertainty over which entities
or people hold authority, or perhaps more accurately, what sort of authority different community leaders
possess (notably chiefs and council as opposed to hereditary chiefs and elders).
The second group of ‘new players’ is municipal and other local governments. While
municipalities remain ‘creatures of the provinces’ in the Canadian constitution, and recent case law
underscores the primacy of ‘higher order’ governments when it comes to energy decisions (City of Burnaby
v. Trans Mountain Pipeline ULC), there is no question that local governments are becoming more vocal,
active and engaged in energy decision-making processes, both in formal regulatory processes and in the
political sphere. Mayors in various jurisdictions have become outspoken opponents of particular energy
projects in a process some might deem a cynical bid for local support and re-election and others might deem
a vivid illustration of local democracy in action. Community groups and individual citizens are also
increasingly engaged in energy decision-making, whether through community energy planning, support of
local energy projects meeting community needs or in support or opposition to energy projects proposed by
third parties transiting through or meeting energy needs beyond the community.
All told, it’s clear that the ‘old world’ of elite, centralized energy decision-making with deferential
local authorities and communities is behind us. The fundamental question is how energy decisionmaking systems should be reformed to accommodate, recognize, negotiate and support this new
reality.
2.3 Informed Reform
This paper is an appeal to those reforming energy decision-making systems to do so in a manner we
term ‘Informed Reform.’ As noted above, a number of recent reforms to the system have failed to approach
energy decision-making as a system. This has both contributed to and exacerbated the current challenges
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energy decision-makers are facing, including, notably, the main stress points we identify below. A number
of energy decision-makers have been focusing attention mainly on regulatory reform, but reforms to the
regulatory system must be undertaken with explicit focus on their connection with existing and
forthcoming policy choices, as well as the relationship between policy, regulation, planning and the physical
and market energy systems. In short, regulatory reform is a necessary but insufficient condition to
strengthen energy decision-making.
In addition, reforms to energy decision-making need to be informed by the shift in energy
systems towards lower carbon in the coming decades. While the number of major pipeline proposals is
likely to decline in future years given the price of oil and gas, and recent oil pipeline approvals (if built),
further electrification of Canada’s energy systems will require substantial generation and transmission
infrastructure, including cross-border electricity transmission. A policy-induced shift to lower carbon
energy systems will also require new and comprehensive information about Canada’s energy systems, an
important requirement for a robust energy decision-making system in the future. Finally, (often disruptive)
technological change in energy production/generation, transportation/transmission and use/consumption
will necessitate a flexible, resilient, adaptive decision-making system, capable of responding to change and
correcting course in a timely fashion.
The following set of recommendations flows from the analysis above.
Recommendation 1. Proceed on the basis of Informed Reform.
Reform of Canada’s energy decision-making system must be undertaken from a systems perspective, with
explicit recognition that: (a) the sociopolitical and communications context has transformed fundamentally
since the 1950s when the National Energy Board was created, (b) there is more to the energy decisionmaking system than regulatory agencies alone – policymakers are also a fundamental part of the system, as
are emerging players like Indigenous and municipal governments, (c) reforms to the system must take the
physical and market contexts of energy into account, and (d) the physical energy system will transition
towards lower carbon energy in the coming decades.
•

•

•

Recommendation 1.1: Take a systems approach. Reforms to one part of the system – e.g.,
the national energy regulator – must be undertaken in coordination with reforms to other parts of
the system – notably policy and planning. Reforms to energy decision-making must also be
undertaken with explicit consideration of their connection to the energy market system (impacts on
investment, competitiveness, innovation, etc.) and the physical energy system (technical feasibility,
existing infrastructure profile and lifespans, etc.).
Recommendation 1.2: Address policy gaps: befriend the elephants in the room.
Policymakers and broader planning processes must deal with climate, reconciliation with
Indigenous peoples and cumulative/broader effects of multiple projects in order for reforms of the
regulatory system to be effective.
Recommendation 1.3: Recognize that social and value change, and new
communications technologies are here to stay: the horse has left the barn. The context
for energy decision-making has changed fundamentally since the 1950s. Canada needs to think in
new ways about how to develop trust, credibility and legitimacy in energy decision-making.
Balancing inclusiveness, representativeness, openness and transparency with contending questions
of cost, timeliness, competitiveness and predictability will be a challenging – but essential – sine qua
non of energy decision-making now and into the future.
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•

Recommendation 1.4: Focus reforms on the needs of the energy systems of tomorrow
and build resilience, ongoing learning, course correction and flexibility into the
system. Reforms to the national energy regulator must focus on the decision needs of the energy
systems that will emerge in the coming decades. Future project decision-making for the national
energy regulator is likely to focus much more on cross-border linear electricity infrastructure,
i.e., power lines crossing provincial/territorial and international borders, than hydrocarbon
infrastructure. In the coming decades, the national energy regulator is likely to become more, not
less, important to Canada’s energy future.
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3. Informed Reform of the National Energy Regulator’s Mandate: Key DecisionMaking Stresses to Address
Positive Energy’s research and deep engagement with energy sector leaders for over two years
reveals three core stresses in Canada’s energy decision-making system.13 The discussion below describes
each stress, followed by recommendations for reform to the country’s national energy regulator and to
federal energy decision-making to address them.
3.1 The Relationship between Policy and Regulation
Policymakers and regulatory agencies, the core components of the energy decision-making system,
are interconnected in substantive, temporal and operational terms. Policymakers lay out the broad set of
objectives for energy (economic, security, health and safety, environmental, etc.) and regulators establish
and impose detailed rules and standards to give operational effect to policy. Policy is generally the purview
of governments (elected officials making policy and the public service implementing it) while regulation is
often carried out by quasi-independent regulatory bodies headed by appointed officials, like the National
Energy Board.
Policymakers operate in the political system, and respond to the values, interests and concerns of
society (the general population, the private sector, civil society organizations, communities, regions, etc.).
The ultimate political imperative for elected officials is re-election, and governments that don’t get values
trade-offs right in policy terms will feel it at the ballot box.
Regulatory agencies, for their part, operate in a considerably more technical, expert and evidencebased sphere under the auspices of the broad values trade-offs and policy objectives established by
policymakers. This institutional architecture is a conscious choice on the part of governments over the
years: to ensure that decisions about individual energy projects along with the detailed rules for energy
markets, security and environmental, health and safety performance are made on neutral expert evidencebased – rather than partisan political – grounds. Because regulators don’t face the short-term political
imperative of re-election, they are better positioned to make decisions – many of which will have
repercussions for decades to come – in the broader long term public interest.
A well-functioning energy decision-making system would see policy and regulation working handin-glove within this policy/regulatory nexus, including a clear understanding of who is responsible for
which decisions, with what sorts of governance arrangements, and with what levels of interaction and
communication, on the one hand, and independence and autonomy, on the other. And yet, the relationship

See Fast 2017, Cleland 2016, Gattinger 2016, recent work on the role of communities in energy
decision-making undertaken by the Canada West Foundation and Positive Energy (Cleland et al 2016, along
with the individual case studies for the project: Bird 2016, Fast 2016, Sajid 2016a, 2016b, 2016c, Simard
2016; Cleland with Nourallah and Fast 2016; Nourallah 2016), public opinion surveys undertaken on behalf
of Positive Energy by Nanos Research (Nanos 2016 and Nanos 2015), and the following Positive Energy
events: a high-level workshop on how to balance local and higher order interests in energy decision-making
(March 2017), a conference on local communities and energy project decision-making organized with the
Canada West Foundation (October 2016), a high-level workshop on the role of public authorities in energy
decision-making (June 2016), a high-level workshop on Indigenous involvement in energy (fall 2015), the
Positive Energy Big Ideas Energy Leaders Dialogue (fall 2015), and Positive Energy’s inaugural conference
(March 2015). Research papers and public opinion polling results can be found online at
https://www.uottawa.ca/positive-energy/research-publications.
13
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– or sometimes, the lack of a relationship – between policy and regulation is a key stress point in the
system, some would say a point of increasing stress.
While some tension between policy and regulation is inherent in the system given the political
nature of energy decision-making, stress in the policy-regulatory relationship can arise due to either too
much or too little interaction between policymakers and regulators.
Two Main Tensions. There are two inter-related tensions in the policy/regulatory relationship:
the dividing line between policy and regulation in substantive and procedural terms, and the governance of
regulators by policymakers.
The first, the dividing line between policy and regulation in substantive and procedural
terms, is the most fundamental. At its core, on the policy side of the dividing line are broad questions of
societal values and trade-offs that can be very challenging for policymakers to make given the political and
often highly controversial nature of the matters at stake (e.g., economic development, competitiveness,
innovation, climate change, water quality, social inequality, biodiversity, public health). On the regulatory
side of the dividing line are more technical interest-based matters that involve negotiating various interests
within the context of broader policy frameworks. The system often lacks clarity when it comes to the
respective roles, responsibilities and functions between and among policymakers and regulatory agencies
across a host of issues – energy, environment, information, planning, economic development, and project
decision-making, to name but a few.
The relationship between the federal government and the National Energy Board over pipelines
provides a compelling example. Recent years have seen the federal government become ever-more directly
engaged in the regulatory process for pipeline applications, in some instances publicly commenting on the
desirability (or not) of individual pipeline proposals before they have worked their way through the
regulatory process. This serves the system poorly as it implicitly – if not explicitly – undercuts the
legitimacy, role and importance of evidence-based regulatory decision-making. The federal government
also altered the regulatory decision-making process with legislation in 2012 requiring all NEB decisions –
including rejected proposals – to come before cabinet for review and possible variance, including the
possibility of overturning NEB decisions and referring terms and conditions back to the Board for
reconsideration.
Further, in 2016, the government put in place new interim measures for major energy project
proposals, including additional consultation processes undertaken by the government (via panel) over,
above and subsequent to NEB hearings, and inclusion of upstream greenhouse gas emissions from the
production of fossil fuels in its final decisions on project proposals coming before it after the NEB regulatory
process. This latter provision injected considerable uncertainty into decision-making as it was not readily
apparent on what basis or bases the government would or would not approve/reject a project.
While these changes are well within the purview of governments to make – governments are the
architects of the overarching framework within which regulations are developed after all – they muddied
the waters of the policy/regulatory relationship, making the national energy regulator’s role vis-à-vis the
government less clear and implicitly if not explicitly calling into question the credibility, legitimacy and
rigour of its hearing processes. Moreover, some of the changes were undertaken in the midst of individual
project proposals working their way through the regulatory process, which generated uncertainty for both
project proponents and those supporting or opposing the project. To be fair, there was a clear need for
governments to do something given the political controversy over large pipeline project proposals, public
criticism of the NEB, and the ‘cascading effect’ of policy gaps on climate, Indigenous issues and cumulative
impacts on NEB hearings.
Going forward, however, it is essential to clarify the respective roles in procedural and decisionmaking terms between policymakers and regulatory agencies. This is probably most pivotal when social
opposition to energy projects is driven by fundamental questions of values and value trade-offs – the
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preserve of policymakers and the political system – rather than questions of individual or community
interests and concerns, which can more readily be mediated, negotiated and addressed in the regulatory
system.
All of this relates to the topic of regulatory independence. The independence of regulatory agencies
is fundamental to their capacity to operate with credibility on evidentiary – not partisan political – bases.
Pivotal to independence is absence of political interference in project decision-making processes:
policymakers and individual politicians must respect the arm’s length independence of regulatory agencies
for the system to have legitimacy. They must not ‘shorten’ the arm for their own political gain.
That said, independence is not absolute. While regulatory agencies must have autonomy in order to
take decisions, they must not be thought of as entirely insulated, isolated or separate from the broader
energy decision-making system of which they are a key component part. If independence is interpreted too
broadly, an unhelpful disconnect can emerge between policymakers and regulators: they may work at crosspurposes or miss out on opportunities to learn from one another. As noted in the previous section, a
number of the current challenges to public confidence in the energy decision-making system have emerged
in part because of disconnects between policy and regulation. Conversely, failure of policymakers to respect
the autonomy of regulatory agencies, especially when it comes to project decision-making processes, can
likewise weaken public confidence in energy decision-making.
Properly scoping those components of the relationship that require independence is fundamental to
informed reform of the system – the systems needs greater clarity when it comes to the areas where
independence is essential (project decision-making), and those where greater levels of collaboration,
coordination and interaction are not only possible, but desirable. This includes areas beyond decisions over
individual projects, where regulators and policymakers could mutually benefit from greater information
exchange and communication.
The second tension, nested within the first, relates to the governance of regulators by
policymakers. There are multiple ‘touch points’ between policymakers and regulators – enabling
legislation for regulatory agencies, appointment processes for and representativeness of agency members
(chair, CEO, individual members), regulators’ accountability relationships back into the political system
(through a minister, directly to the legislature, by what means), and the internal governance arrangements
of regulators (how panels are struck for individual project proposals, how regulations are developed,
conflict of interest guidelines).
Governance arrangements touching on these matters exist for all regulatory agencies – the issue is
not a lack of structures. Rather, tensions arise where arrangements have not been adequately thought
through when it comes to their connection to the first tension: the relationship between policy and
regulation. The governance of regulatory agencies by policymakers must be consistent with the dividing line
between policy and regulation.
Does a regulatory agency’s enabling legislation reflect existing policy objectives and practice, or are
there gaps in the agency’s mandate and operations that risk furthering the disconnect between the policy
and regulatory worlds? Do appointment processes ensure that agency members individually and collectively
reflect key policy and regulatory considerations when it comes to expertise, credibility and
representativeness? Are there specific governance arrangements that account for core constituency interests
(e.g., representatives for public interests like the environment or consumers, or municipal or Indigenous
perspectives)? Are the agency’s reporting requirements and accountability relationships back to
policymakers consistent with the respective roles, responsibilities and functions of the political and
regulatory systems?
As the above discussion suggests, informed reform of Canada’s national energy regulator requires
attention to more than just the regulator alone. Its relationship with policy and with policymakers must be
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explicitly addressed in order for reforms to the regulator to be successful. The recommendations proposed
below lay out the necessary actions the federal government should take as it proceeds.
Recommendation 2: Distinguish between policy and regulation when it comes to the public
interest.
•

•

•

•

Recommendation 2.1: The government must establish a clear policy framework
articulating the broad public interest when it comes to Canada’s energy future. The
regulator’s proper role is to focus on the technical aspects of project decision-making, but it needs
clarity when it comes to the broad questions of public policy and broad values trade-offs for the
country’s energy future. Canada requires a national dialogue on these issues led by policymakers
and policy clarity on this pivotal issue.
Recommendation 2.2: The government must clearly articulate how it defines the
public interest when it comes to energy infrastructure projects so the national
energy regulator has clarity in making decisions. The regulator should not consider
upstream greenhouse gas emissions in its decisions – that is a matter for public
policy through carbon pricing or regulation. Public interest imperatives for projects must
be aligned with the broader public interest when it comes to Canada’s energy future
(Recommendation 2.1). The national energy regulator needs clarity from the government on how
it should balance security (e.g., security of supply, system resilience, critical infrastructure
protection), environmental (e.g., climate, environmental protection), socioeconomic (e.g., health
and safety, affordability) and market (e.g., economic development, competitiveness, efficiency,
innovation, timeliness) imperatives.
Recommendation 2.3: Strengthen and respect regulatory independence when it
comes to project decision-making: the national energy regulator needs to be and be
seen to be a centre of integrity and non-partisanship. Let the regulator evaluate project
proposals without political interference (see Recommendation 3.2).
Recommendation 2.4: Strengthen communication between policymakers and the
national energy regulator on emerging policy issues outside of energy project
decision-making processes. Policymakers and the national energy regulator need to
communicate in a more timely robust fashion around emerging policy issues. This will help to
surface new policy opportunities and challenges coming down the pike for both policymakers and
regulators.

3.2 Who Decides? The Balance between Local and Higher Order Authorities and Interests
To date, most decisions relating to the energy system have rested firmly in the hands of federal or
provincial authorities, but the public confidence debate has brought that assumption very much into
question. This stress point focuses on the questions of where and how other authorities – mainly local – that
have the ability to make enforceable decisions for which they are legally and politically accountable bear on
decision processes (the roles of other bodies and actors like community members and groups are addressed
in the next section).
The main question on which this stress point turns concerns the interest of the larger society in
developments whose consequences ramify over a large territorial extent (e.g., contributions to climate
change, economic efficiency and rights concerning the free passage of goods, or implications for energy
security) and those of local communities. Traditionally, the interests of the larger polity, whether at the
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provincial or national level, have tended to prevail in Canadian energy decision-making, but there is far less
consensus now over where the balance should lie. Jurisprudence concerning the rights of Indigenous
communities has crystallized if by no means entirely resolved that balance insofar as Indigenous
communities are concerned. The key point is that there must be a balance and that trade-offs are inevitable.
To the extent that local and Indigenous authorities have a larger role than in the past and to the
extent that decisions have ramifications that extend beyond a particular community, how do local
communities in the pursuit of their local interests avoid beggar thy neighbour actions and instead, on their
own initiative and their own authority, act in the larger interest as well as that of their immediate
constituents?
Closely related to this is capacity. Energy decisions are technically, economically, environmentally,
and politically complex. To the extent that local authorities make enforceable decisions or carry
management responsibilities when it comes to energy decision-making, they require depth of capacity that
is not often found even in higher level governments. Redressing this imbalance carries large resource
implications as well as implications for necessary cooperation far beyond what exists today. At the same
time, energy technology is changing in numerous ways. The emergence of local solutions for managing
energy use (primarily for efficiency) and exploiting local resources (primarily for local use) carries
important opportunities to create more environmentally and socially sustainable outcomes and makes local
decisions both more important and more practical. But it also compels a much more extensive and
sophisticated capacity at the local level.
All of this said, despite the emergence of more and more local solutions, energy systems remain
highly interdependent. Two principal factors at the heart of the transition to low carbon energy systems
will, despite the emergence of more local solutions, tend to increase this interdependence. The growing use
of renewable sources creates locally sourced options, but renewable sources require backup to account for
their intermittency (and quite possibly their extreme vulnerability in the face of a changing climate) and the
most practical backup will likely involve grid interconnection. To the extent that energy is delivered
primarily in the form of electric power, that need will likely grow, not diminish, at least until large scale
power storage becomes a practical, economic option. Some systems may be inherently more autonomous,
like combined heat and power systems, although at the same time such systems will more often than not be
dependent on a source of fuel that is centrally sourced.
In brief, the potential for local energy systems to become autonomous, while growing, will still be
dwarfed by the requirement for externally derived energy and, therefore, for energy infrastructure that
traverses many communities and in which all affected communities have a legitimate interest. Where linear
electricity infrastructure crosses provincial or international boundaries, the national energy regulator is
slated to play a pivotal role in this context. This is all the more true where Canadian energy (fossil and
renewable) serves external markets: access to international markets requires linear infrastructure that
extends beyond provincial – and certainly community – boundaries.
It follows that in the accommodation of local interests, the need will grow for those questions to be
addressed in the context of the interests of the larger community. This is particularly the case when it
comes to linear infrastructure, where projects extend over hundreds of kilometres and pass through
multiple communities. This requires extensive relationship building, consultation and engagement with
multiple diverse communities, each with their own interests, local culture, histories and values. A system
the places decision-making authority in the hands of local communities militates strongly against projects
ever seeing the light of day. Decision-making authority for these sorts of projects must be positioned at a
level that enables the broader public interest to be discerned amidst the myriad local interests – but in the
twenty-first century decision-making context, decision-making processes at so-called ‘higher’ levels must
be (and be seen to be) credible, neutral, inclusive, transparent and representative of the diversity of
interests and perspectives involved. Local authorities must be tied into higher level decision processes in
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more conscious and meaningful ways, including through participation in and co-creation/coproduction/co-management of federal and provincial policy development, regional planning,
environmental assessment, regulatory development and project decision-making.
The National Energy Regulator in this Context.
Positive Energy, in partnership with the Canada West Foundation, produced in-depth case studies
of local community satisfaction (or lack thereof) over specific energy project decision-making processes.
The research included a review of relevant primary and secondary literature, detailed qualitative interviews
with local leaders and residents and quantitative public opinion polling with affected communities. The case
study of Enbridge’s Northern Gateway Energy pipeline project in Kitimat and Haisla Nation, British
Columbia, illustrates some of the key challenges the NEB faces when it comes to the public interest. 14
Defining the public interest. The NEB’s mandate requires decision-making in Canada’s public
interest, but the Northern Gateway case study demonstrated significant difficulties defining this concept.
For example, in its written submission to the NEB, the Haisla Nation explicitly declared that the project
was not in the public interest, because of underappreciated impacts on the Haisla people and a lack of
consideration of the Haisla Nation’s claims to Indigenous rights and title to the lands, water and resources.
Further, a particularly contentious aspect of the definition of public interest in relation to energy
development was the weighing of economic and environmental priorities. This value conflict played out
between members of the Kitimat community, with some placing greater value on minimizing any risks to
the close relationship between the Haisla people and the land they live on, and others prioritizing the
economic and job opportunities related to the pipeline project.
The case study also revealed that local interests and values related to an energy project do not
necessarily align with provincial and national interests and values. In fact, the Northern Gateway project
attracted opposition across the country and it was not always based on the same rationale as the opposition
of local residents. While the research revealed that climate change was not a major consideration for local
stakeholders, national environmental groups argued in their campaigns that the project decision-making
process was inextricably connected with Canada’s national commitments on climate change. Prior survey
research conducted by Positive Energy underscores the issue: in a March 2015 national survey, when asked
about weighing economic and environmental priorities, 67 per cent of Canadians believed environmental
protection should be given priority, even if it meant sacrifices in terms of economic growth and
employment.15
Complex links between individual project decisions and wider policy issues. The Northern
Gateway project decision-making process was highly politicized and extremely divisive, partly due to the
fact that the process became a forum for larger, unresolved policy controversies to play out. These wider
policy issues notably included climate change and Indigenous rights and title. As mentioned earlier, climate
change was an issue that was mainly ‘imported’ into the debate by external organizations. In contrast,
Indigenous rights and consultations were key factors in the community engagement process. In the absence
of accepted political and policy solutions to these problems, project decision-making processes can easily be
overwhelmed by polarizing, overarching political and policy debates – debates that the national energy
regulator is not equipped to resolve.
The recommendations below tease out how the analysis in this section applies to the federal
government and the national energy regulator, and their respective roles in cross-border linear
infrastructure vis-à-vis provincial, local and Indigenous authorities. Recommendation 3.2 picks up on the
14
15

See Sajid 2016a.
Nanos 2015.
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important points raised in the previous section regarding regulatory independence and the respective roles
of policymakers and regulators when it comes to ensuring that energy project decision-making processes are
undertaken with neutrality, credibility and legitimacy, based on evidentiary – not short-term political –
bases.
Recommendation 3.3, for its part, is rooted in the basic fact that all energy infrastructure projects
have environmental impacts. For a national energy regulator to have credibility, it must have the mandate,
competence and necessary expertise to assess the environmental consequences of projects that come before
it – just as it has the mandate, expertise and competence to assess projects’ economic, security and health
and safety dimensions. Without environmental mandate and expertise, the national energy regulator will
forever be vulnerable to critique – rightly or wrongly – that it weighs other imperatives, be they economic,
security or health and safety, more heavily than it does environmental considerations, in its decisions.
Recommendation 3: Retain ultimate decision authority for cross-border linear
infrastructure projects with federal authorities.
•

•

•

•

Recommendation 3.1: Reaffirm the national energy regulator’s decision power on
cross-border linear infrastructure projects. Canada needs a national energy regulator to
make energy infrastructure decisions in the public interest (see Recommendation 2.2). This is
essential when it comes to linear infrastructure (i.e., pipelines and power lines) that cross multiple
communities and provincial/territorial/international boundaries. These decisions, by their nature,
cannot be fully delegated to the provincial or local levels.
Recommendation 3.2: The Governor-in-Council (cabinet) should ratify the national
energy regulator’s decisions on projects with an ‘up’ or ‘down’ vote, not a variance.
Down votes should be the exception not the rule in a project decision-making system anchored by
an expert, credible, nonpartisan national energy regulator.
Recommendation 3.3: The national energy regulator should be the body that
undertakes environmental assessments for projects that come before it. The national
energy regulator should have the mandate and necessary capacity to undertake rigourous, credible
environmental assessments of energy infrastructure project proposals.
Recommendation 3.4: Local and Indigenous authorities should have greater formal
roles in energy project decision-making processes undertaken by the national
energy regulator, along with the capacity to discharge them. While ultimate decision
authority for cross-border linear projects should rest with federal authorities, decision-making
processes must be made more inclusive, transparent and flexible, with real roles and real authority
for local and Indigenous governments. This includes greater representation of local and Indigenous
interests on the national energy regulator’s staff and board. (See also Recommendation 4.1)

3.3 How to Decide? Information, Capacity and Engagement
Apart from who has the responsibility and the authority to decide, there is the question of how to
decide for different kinds of decisions. Who should be engaged, when, covering what ground, using what
tools, with what levels of support for capacity-building, extent of shared decision-making and with what
expectation that engagement will lead to change?
This set of questions engages a range of communities, everything from broad public interest groups
such as trade associations and non-government organizations to local communities both as collections of
individuals and informal organizations, and as local authorities representing the interests of the community
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to third parties. Importantly, it also engages Indigenous communities, which, it must be underscored,
operate under distinctive legal conditions as specified in the 1982 Constitution, in treaties and other
agreements, and under evolving legal doctrines concerning the right to be consulted and accommodated.
Most of the discussion and controversy over energy centres on projects, but as we have noted
throughout this report, the issues are more often much larger – concerning climate change and greenhouse
gases, the changing relationship of Indigenous communities with the rest of Canadian society, or regional
scale eco-systems. When projects and project decision mechanisms are forced to bear the weight of these
large-scale issues, they almost inevitably fail.
In addressing this point of stress in energy decision-making, there are six critical questions:
1. What is the scope of the decision?
2. Is it a question for policymakers, for planners or for regulators?
3. Is the mechanism through which peoples’ voices are heard and included clearly communicated
and is it the appropriate mechanism to handle it?
4. Do communities (of whatever description) have the requisite capacity to engage?
5. Is the need for engagement properly balanced with market and competitiveness imperatives?
6. Is the information needed to make the decision adequate, accessible and credible?
A number of considerations help inform answers to these questions:
Time. Closely related to the question of scope and whether the decision should be handled by
policymakers, planners or regulators, is the question of time. Do the consequences of a given decision play
out immediately in the sense of immediate physical impact on the land or a community or do they play out
over years or decades as events unfold and as investment plans crystallize? Regulatory decisions and
regulatory mechanisms are well suited to deal with decisions of immediate consequence (but with
potentially long term effects as in the case of long lived physical infrastructure).
But many important decisions for the longer term will involve policy and planning, where the
demands for engagement are more often than not minimal (not because of lack of importance but because
of lack of attention) and where the decision system has evolved minimal mechanisms or at best weak ones to
bring citizens into the process. At the other end of the decision cycle – operation and, eventually, end of
project life – there is a similarly weak demand for engagement and a corresponding lack of mechanisms.
Energy is a long game. The essential shape of the system is organic and evolves over decades.
Decisions taken today fundamentally affect the effectiveness, security, efficiency, affordability, reliability
and environmental impact of the energy system decades in the future, but neither our engagement
machinery nor our demands as citizens to be engaged are well suited to that reality.
Geography. Energy plays out in a very large arena. When an energy user turns a switch or resets a
thermostat, the implications of that choice can extend literally thousands of kilometres upstream to a
hydroelectric dam or a wellhead or even around the world in the form of a contribution, however
miniscule, to greenhouse gas emissions. Alternatively, if an upstream community believes that a pipeline or
power line should not be permitted to traverse its territory, the implications of that choice flow thousands
of kilometres both upstream and downstream. The question, then, is who can be regarded as a stakeholder
with a legitimate right to be engaged and heard respecting a given energy decision?
Coordination and clarity. Governing is a complex business. This is especially so with Canadian
federalism, and with the social and value changes of the postwar period. A given energy choice will often
have direct implications for several governments: federal, provincial, municipal, Indigenous. It will likely
touch ministries responsible for energy, the environment, health and safety, the economy, and foreign
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affairs, among others, and under those ministries, will touch on the responsibilities of several subsidiary
agencies.
This requires both coordination and clarity when it comes to who bears the primary responsibility
for undertaking engagement and bringing together the various players as needed and appropriate. This takes
on a particular weight with respect to Indigenous peoples, where the Crown bears a legal responsibility to
consult and, where appropriate, accommodate, and the matter of which Crown (in the right of the federal
government or a particular province) and which agency carries out that role is a matter of critical legal and
political importance.
Balancing public and private interests. Most decisions over energy investment, construction
and operation are made by the private sector, not governments. This has implications for information and
engagement. Is the choice of chemicals in a fluid for hydraulic fracturing a proprietary matter of competitive
advantage to a company or a question of health and safety to a nearby community? As practices have
evolved, many issues that used to be regarded as matters of commercial confidentiality have increasingly
been drawn into the public domain and regarded as matters of public interest, where transparency is
paramount. But there are no absolutes here. The nature of a given decision, the parties involved and the
stage in the decision cycle are all factors that affect the extent and nature of public engagement and
corresponding levels of confidentiality and transparency.
A related question turns on the sometimes fundamentally divergent priorities between public and
private entities. The private sector values timeliness, efficiency, relative certainty and focus on a given
purpose and its supporting business case. Communities of all sorts may place more priority on openness,
inclusiveness, engagement and democratic debate. Policymakers and regulators, for their part, need to
strike a balance between the two.
Procedural integrity: balancing clarity, predictability, timeliness, flexibility and
adaptability. In keeping with the social and value changes described above, contemporary society has
come to regard questions of procedural integrity as matters of high priority, particularly for more ‘formal’
regulatory processes. Are regulatory requirements clear? Is the process predictable in its steps and timing? Is
it well understood who can be heard, how and under what circumstances? Do all legitimate parties have
equal access to the decision process and does it take place transparently? Is it clear when a decision will be
rendered and are decisions accompanied by the reasons and process by which they were reached? Formal
regulatory processes need to operate under these sorts of requirements as quasi-judicial bodies, but neither
the procedures, nor often the reasons for decisions, are always easy to understand. They will inevitably be
to one degree or another exclusionary – either of people and organizations or of questions and issues. They
will more often than not be relatively inflexible. At the same time, there is a growing public desire for
engagement to be inclusive (of questions and entities), readily understandable, adaptable and flexible in the
face of different contexts and issues. These considerations will be in inevitable tension with the desire for
clarity and predictability. Public decision-makers will need to strike tough but essential balances between
these considerations or establish processes that give flexibility for regulators to adapt decision-making
processes to different contexts (e.g., urban/rural, level of familiarity with energy development) and types
of projects (notably linear/non-linear).
Information. Energy decision-making needs to be underpinned by excellent sources of reliable,
accessible, adequate and trusted information. At present, Canada has an energy information system that is
haphazard and incomplete. The issue of energy information is, inevitably, complex. The matter does not
rest in the hands of any one government: it is a federal/provincial/territorial – and potentially local and
Indigenous – matter. Nor can any single information agency have sole or even primary responsibility, in
part because it is an intergovernmental question, in part because there are numerous sources, both extant
and potential, ranging from formal statistical bodies to regulators to new sources such as Indigenous and
local communities, and in part because the information in question often extends beyond energy per se to
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include environmental, security and health and safety information, to name a few. Nonetheless, without
sound information infrastructure, the country will be badly hobbled in its energy policy, planning and
regulatory efforts over the coming decades.
There is value in sharing the large volume of information accumulated by regulators with policymakers and the wider public, but a number of challenges may arise when regulators take on the role of
information provider. Importantly, the regulator’s objectivity as a quasi-judicial body may be questioned
when the communicated information is perceived as biased (in particular, on issues where discussions are
heavily dominated by values), or when the language in which the information is conveyed fails to reach
target audiences. Many regulators’ inexperience in dealing with traditional and social media may also
challenge them taking on this role. In these circumstances, an independent central body may be better
equipped to compile, analyze and disseminate energy information in Canada.
So what’s the path forward? Coming back to the traditional and emerging component parts of the
energy decision-making system – policymakers, regulators, planners/planning, Indigenous governments
and local governments – helps frame up the solution space.
Policymakers need to attend to energy policy and strategy. Over the next decade and beyond,
Canada will move through the most turbulent era for energy policy in its history, adapting to changes in
external market conditions and environmental imperatives and forcing changes in internal markets and
energy infrastructure much greater than ever before seen. And unlike the forty- to sixty-year (or so)
transformation from the coal to the oil era, which came about by degrees, was mainly driven by changing
markets, had the effect of creating what is now Canada’s largest export industry and took place without
much public comment, this transformation has the potential to eliminate our largest export industry, will
be driven by policy, will need to take place more quickly and is occurring in an environment where the
public expects to have input every step of the way.
The system needs to strengthen capacities for regional planning and strategic
environmental assessment. Below the level of big policy but above that of specific projects lies the realm
of regional impacts – positive and negative – and impacts that are cumulative over many years. The
emergence of Canada’s Indigenous governments as decisive players in the determination of what
development should or should not take place underscores the point.
Given the scale of change involved in the low carbon transition, it is hard to imagine how individual
environmental assessments and facilities decision-making processes can accommodate the necessary analysis
and assessment. As important, it is difficult to imagine how formal regulatory processes can accommodate
the necessarily fluid, informal and subjective sort of upstream broader-based engagement involved in
regional planning or strategic environmental assessment processes.
New mechanisms, occupying the largely untrodden space between policymakers and regulators,
will need to be developed and evolve. By and large these will fall in provincial or territorial jurisdiction but
they will also necessarily involve some measure of federal/provincial/territorial collaboration, given federal
responsibilities for facilities extending beyond provincial borders, as well as matters such as fisheries,
migratory birds and navigable waters. And, needless to say, local and Indigenous authorities of various types
will also need to be involved.
Energy decision-making needs to move towards co-operative development, management and
monitoring of policy and regulations. Canadian jurisdictions will need to experiment with new
mechanisms to bring communities more directly and responsibly into processes that governments habitually
reserve for themselves. There is no inherent reason why regulation development should belong exclusively
to governments or their agencies; indeed, there are arguments that those who are closer to the ground have
unique knowledge that should be incorporated into regulatory thinking on an ongoing basis. Moreover, the
legitimacy of regulatory systems would be enhanced by greater transparency and collaborative decisionmaking. Various jurisdictions and agencies are already experimenting in these areas. More experimentation
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is needed. As important, where examples have been in place long enough to properly assess their operation,
they should be evaluated and lessons incorporated into redesign or the development of new mechanisms.
All of this is something that governments should be actively and energetically pursuing with the engagement
of various communities and with as few pre-conceived notions (on anyone’s part) as possible.
At a high-level workshop March 20-21 2017 in Ottawa convened by Positive Energy on this topic,
representatives from Indigenous communities were eloquent on this point, noting that Indigenous
governments will need time to establish capacity and expertise and accumulate the material and human
resources necessary to meaningfully engage in policy and regulatory decision-making. The most promising
engagement processes are those where both parties are open to learning from each other.
The National Energy Regulator in this Context.
When it comes to the national energy regulator’s place and role in this context, a closer look at the
Northern Gateway pipeline proposal reveals a number of these issues as they played out for the National
Energy Board. Positive Energy, in partnership with the Canada West Foundation, produced case studies of
local communities’ level of satisfaction with energy project decision-making processes, including one-onone interviews and surveys of the general public in affected communities. The case study of Enbridge’s
Northern Gateway pipeline project in Kitimat and Haisla Nation, British Columbia, illustrates some of the
key challenges faced by the NEB.16
Lack of public trust in the NEB’s regulatory process. More than half of the respondents polled
in Kitimat (54 per cent) said they did not trust regulators to make fair decisions about energy projects.
Some community members perceived the process as biased and the decision as predetermined. Overall, the
respondents were divided in their perception of the regulator’s independence: 46 percent disagreed or
somewhat disagreed with the statement that regulators are independent of government and industry, while
another 46 percent agreed or somewhat agreed. A key source of mistrust was perceived shortcomings in
terms of community engagement and consultation, as detailed below.17
Meaningful engagement with local and Indigenous communities. One-on-one interviews with
Kitimat residents revealed that community members perceived the engagement and consultation processes
undertaken by Enbridge, the regulator, and the government as incomplete and insincere. Study participants
emphasized the need for regulators to be present in the community for an extended amount of time in
order to build relationships and to find a common language with stakeholders. They expressed that in order
for communities to feel their voices are being heard, face-to-face interactions and a genuine, two-way
exchange of information are necessary. Specifically, some community members expressed disappointment
that their interventions received little direct feedback from the Joint Review Panel, which they interpreted
as a lack of genuine interest.
Sajid 2016a.
These findings are consistent with a national poll commissioned by CBC News in spring 2016. The survey
found that half of all Canadians (50.5 per cent) have little or no confidence in the NEB’s processes to
approve and regulate pipelines (Ekos Research Associates 2016). Trust in the NEB was highest in Alberta,
where 57 per cent of people had some or a lot of confidence, and lowest in Québec and British Columbia.
Here, 60 and 59 per cent of participants, respectively, declared they had little or no confidence in the NEB.
The Positive Energy/Canada West Foundation survey findings for Kitimat were also generally consistent
with a 2013 national poll commissioned by The Federal Idea, the Canada West Foundation, the Mowat
Centre for Policy Innovation (University of Toronto), and the Atlantic Provinces Economic Council, which
also revealed a low level of popular trust in the NEB: only 38 per cent of respondents indicated they had a
lot or some trust in the regulator (CROP 2013).
16
17
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This case study revealed that meaningful community engagement requires an understanding of the
specific community context, as well as a sensitive and respectful consultation process that takes this context
into account. Accomplishing this degree of community cooperation requires a certain degree of flexibility in
the process, which may collide with industry’s preference for predictability and firm timelines. In this
context, interviews with senior stakeholders indicated that the regulator will have to balance its role as an
empathetic listener to community voices, on the one hand, with its mandate as an objective, independent
decision-maker, on the other. Regulators must safeguard the integrity of regulatory processes while also
making efforts to communicate with community members in informal and personal settings.
The need for credible information and process transparency. The case study revealed an unmet
demand in the community for credible, impartial information about the proposed project and its expected
costs and benefits. While Kitimat residents who participated in the hearings felt well-informed about the
project and energy development more generally, community members lacked trust in the information
provided by industry proponents. It is not clear that a reformed NEB is the best provider of the required
impartial information; indeed, a new, independent body may be a more adequate response to the
information gap. About half of the polled residents indicated that it was the federal government’s
responsibility to step in as an information provider. A nationwide poll commissioned by Positive Energy in
2015 also points in this direction: 41 per cent of respondents indicated that the government should take the
lead in educating people about energy issues in Canada.18
However, it is also clear from the interviews in Kitimat that information about the complex
regulatory hearing process itself – including information about timelines, procedures, the regulator’s
mandate, and the scope of decision-making – was not easily accessible and understandable for all
community members. One concrete measure mentioned by interviewees was the importance of using plain,
easy-to-understand language.
Of note, the findings in the Northern Gateway case study were similar to those for the other case
studies undertaken in the broader research study (the other cases involved projects coming before provincial
regulators)19. Common findings across all six case studies include:
• Community context matters. While regulatory processes are always somewhat intrusive, regulators
should as much as possible take into consideration and respond to the community’s specific
circumstances and culture.
• Communities’ attitudes towards energy projects can be driven by deep-seated context-specific local
values such as attachment to the natural environment, traditional ways of life, and fairness, as
opposed to economic interests.
• Of the five cases where the communities were large enough to be surveyed, all had relatively little
confidence in regulators’ independence from government and industry. Overall, less than 40 per
cent of respondents agreed or somewhat agreed that regulators are independent (as noted above,
the results were slightly higher for Kitimat, but still less than half, at 46%).
• While community members who participated in consultation processes felt they were generally
well informed, information is still an important topic for regulators. The timing, nature, quality,
sources and channels of information influence community members’ levels of confidence in the
regulatory process overall.
• Shortcomings with regards to public engagement and consultation existed in all six case studies,
emphasizing the need for early, genuine, and meaningful participation. This requires a degree of
openness and flexibility in the regulatory process.
18
19

Nanos 2015.
See Cleland et al. 2016.
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Recommendation 4: Strengthen Information, Capacity and Engagement.
•

•

•

Recommendation 4.1: Provide the national energy regulator with more flexibility to
engage with local and Indigenous communities and governments, including for cocreation and co-management of regulatory development and implementation, and
provide support to local and Indigenous communities and governments to develop
the needed capacity to meaningfully participate in these processes. The national energy
regulator needs the ability to undertake less formal, legalistic, adversarial processes in addition to
traditional hearing processes, in order to better understand community concerns and develop
trusted relationships with communities. Where appropriate, the regulator should also work with
local and Indigenous representatives to co-create regulations and co-manage their implementation.
Conversely, local and Indigenous communities and governments will need support and time to
develop the capacity (expertise, human resources, information) to meaningful participate in
engagement and co-creation/co-management processes.
Recommendation 4.2: The national energy regulator must ensure that the timelines
for, scope of and mechanisms for engagement processes are appropriate and clearly
communicated, and explain how the information gleaned through engagement
influenced decisions. Timelines must be clear, fixed and appropriate to the scale and nature of
the project. While the national energy regulator should have some flexibility when it comes to
extending timelines, extensions should be the exception, not rule.
Recommendation 4.3: Establish a credible, properly resourced, independent
national energy information office separate from the national energy regulator, for
broadly-based information on Canada’s energy systems. The forthcoming transition of
energy systems to lower carbon configurations necessitates comprehensive and credible
information. Much of this information is already collected by various agencies throughout the
country (including by the national energy regulator to underpin its own regulatory functions), but
Canada needs a standalone, objective and properly-resourced energy information office bringing
relevant data together and filling gaps in the extant information system.

28 | P a g e

POSITIVE ENERGY

4. Conclusion: The Road Ahead
The road ahead on energy will be hard, perhaps harder for Canada than for most countries given
the energy intensity of our economy, our vast hydrocarbon and other energy resources and our conflicted
attitude toward our energy resource economy. In this context, informed reform is essential and begins with
an understanding of the energy decision-making system as a system, with multiple component parts, and
key stresses that need resolving. In addition, it requires that we embrace the notion that human societies are
motivated by multiple objectives and that modern society is governed by a great complex of decision
systems, many of which are outside the control of government. Some, however, are in the control of
government and among those is the architecture of the institutional machinery that sustains public policy
and regulatory choices in a way that is efficient, expeditious, inclusive and fair in its outcomes.
When it comes to reform of the national energy regulator, this paper implores the federal
government to proceed on the basis of informed reform, taking a holistic systems-based perspective that
explicitly focuses on the core elements of the energy decision-making system, the ways in which they
interact and evolve, the main stress points to address, and how to address them in balanced, durable and
effective ways that comprehensively consider their impacts on and feasibility within Canada’s physical and
market energy systems.
Reforming the national energy regulator is a necessary but insufficient condition to
strengthening public confidence in energy decision-making in Canada. The government needs to
attend to broader questions of public policy and planning as well, notably, addressing policy gaps on climate
and reconciliation with Indigenous peoples, and clearly articulating the public interest when it comes to
Canada’s energy future. These imperatives will only grow as the country tackles the greatest energy
challenge of the twenty-first century – transitioning to a lower carbon energy system – that will be
characterized more than ever by interdependence and interoperability between decision-makers.
In addition, reforms must take into account the physical and market realities of energy, over which
the federal government, and Canada as a country, have relatively little or no control. Most energy
transactions occur fundamentally in largely free markets, and much of what takes place in energy markets is
mediated in part by world and regional markets. Canada’s federal system is arguably in decision-makers’
control but the architecture of confederation with all its complexities, ambiguities and overlaps, means that
much real decision authority lies outside the hands of any one government or even a well-meaning
collection of governments.
Examining the issues through a systems lens reveals that the road ahead will be hard, but it will be
much harder if governments don’t approach change in an informed way. Reforming the national energy
regulator’s mandate is essential, but it must be done as part of a broader suite of reforms to energy
decision-making writ large.
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