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1.0 Introduction
The Manitoba Metis Federation (“MMF”) is the democratically elected government of the Metis Nation's
Manitoba Metis Community (MMC) and is duly authorized by the members of the Manitoba Metis
Community for the purposes of dealing with Manitoba Metis rights, claims, and interests, including
conducting consultations and negotiating accommodations.
A review of the National Energy Board Act and associated policies and regulations has been conducted
by the MMF with a clear focus on the rights, values and interests of MMF citizens. In other words, it is
meant to focus on areas where the Manitoba Metis Community (MMC) rights, values and interests a)
intersect with the current and potential future NEB, and b) were affected by 2012 amendments to the
NEB and related regulations, policy, and guidelines.
This written submission provides a summary of our core review findings and the issues and concerns
raised by Manitoba Metis citizens at a March 20, 2017 community workshop. A more detailed summary
of community issues and concerns related to the Act from this workshop are provided in Appendix B. In
addition, a brief history of the Metis in Manitoba is presented below for context.

2.0 Metis History and Identity
The Manitoba Metis are part of a larger Aboriginal people – the Metis Nation – that emerged from the
descendants of unions between European traders and explorers and Aboriginal women (Cree, Nakota
and Ojibway) in what was historically known as the “Old Northwest” (Cunningham (SCC)).
Beginning in the early 1800s, the Manitoba Metis developed their own economic, social and political
institutions and relationships between these two groups (Sprague and Frye, 1983). The Supreme Court
of Canada has recognized that the Manitoba Metis were one of the “indigenous peoples” who were
living in the “western territories” as the country of Canada began its westward expansion following
confederation in 1867 (MMF Case (SCC)).
While a significant Metis population developed at the Red River Settlement by the early 1800s, the
Manitoba Metis also developed other settlements and relied on various locations along strategic fur
trade routes. During the early part of the 19th Century, these included various posts of varying size and
scale spanning the Northwest Company and the Hudson Bay Company collection and distribution
networks (Figure 1).
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Figure 1: Fur trades routes and trading posts illustrating the historic level of fur trade activity in Canada
and the importance of land and water resources to Metis in Manitoba.

More specifically, in relation to the emergence of the Metis – as a distinct Aboriginal group in Manitoba
– the Supreme Court of Canada wrote the following in the MMF Case:
[21]
The story begins with the Aboriginal peoples who inhabited what is now the province of
Manitoba – the Cree and other less populous nations. In the late 17th century, European adventurers
and explorers passed through. The lands were claimed nominally by England which granted the
Hudson’s Bay Company, a company of fur traders operating of out London, control over a vast territory
called Rupert’s Land, which included modern Manitoba. Aboriginal peoples continued to occupy the
territory. In addition to the original First Nations, a new Aboriginal group, the Metis, arose – people
descended from early unions between European adventurers and traders, and Aboriginal women. In the
early days, the descendants of English-speaking parents were referred to as half-breeds, while those
with French roots were called Metis.
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[22]
A large – by the standards of the time – settlement developed at the forks of the Red and
Assiniboine Rivers on land granted to Lord Selkirk by the Hudson’s Bay Company in 1811. By 1869, the
settlement consisted of 12,000 people, under the governance of Hudson’s Bay Company.
[23]
In 1869, the Red River Settlement was a vibrant community, with a free enterprise system and
established judicial and civic institutions, centred on the retail stores, hotels, trading undertakings and
saloons of what is now downtown Winnipeg. The Metis were the dominant demographic group in the
Settlement, comprising around 85 percent of the population [approximately 10,000 Metis], and held
leadership positions in business, church and government.
In the early 20th Century, these Metis populations continued as documented through their significant
participation in the commercial fisheries as well as trapping activities, which is documented in provincial
government records.
In 1967 the Manitoba Metis Federation (MMF) was created to be the official democratic and selfgoverning representative of the Metis Nation’s Manitoba Metis Community.

2.1

Present Day Metis

Currently, the Metis make up over 71,805 in the Manitoba population as per the 2006 Canada Census; if
the undocumented persons are considered, some estimates place the number over 120,000. The total
registered adult voters with the MMF are 52,392. Numerous traditional knowledge, land use and
occupancy studies have demonstrated that the Metis have had strong familial and land use ties to
Manitoba, throughout all 7 Regions and over several generations (Shared Value Solutions 2014, Shared
Value Solutions 2015).
The Manitoba Metis community also continues to significantly rely on the land as a part of their
economy; businesses that rely on renewable resources include commercial fishing, outdoor adventure,
wild rice gathering, blueberry production and blueberry picking, and bee keeping, among others.
Commercial fishing is one of the biggest Metis employers in Manitoba. The average economic value of
the fishery on Lake Winnipegosis is $1.2M with an annual average of 167 licensed fishers and 155 hired
helpers (Government of Manitoba 2012).

2.2

Consultation with the Metis

Among their many responsibilities, the MMF Government has the duty to protect Manitoba Metis
Aboriginal rights and interests in harvesting resources, traditional culture, and economic development.
The Federation is organized and operated based on centralized democratic principles.
The Manitoba Metis Federation is organized into seven regional associations or "Regions" throughout
the province (Figure 2). Each region is administered by a vice-president and two executive officers, all of
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whom sit on the MMF’s Board of Directors. These independent officers deliver programs and services to
their specific geographic area. Within each Region are various community-level "Locals" which are
administered by a chairperson, a vice-chairperson and a secretary-treasurer. A Local must have a
minimum of nine members and meet at least four times a year.

Figure 2: Manitoba Metis Federation (MMF) Regions
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The MMF adopted Resolution 8 in order to set out a working framework for engagement, consultation
and accommodation to be followed by federal and provincial governments and industry when making
decisions and developing plans and projects that may impact the Manitoba Metis Community. Under
Resolution 8, direction has been provided by the Manitoba Metis Community for the Provincial Home
Office of the MMF to take the lead and be the main contact on all consultations affecting the community
and to work closely with the Regions and Locals to ensure governments and industry abide by
environmental and constitutional obligations to the Metis.

2.3

Metis Rights

The MMF represents a rights-bearing Metis Community consistent with R. v. Powley, [2003] 2 S.C.R 207.
In addition, the Manitoba Provincial Court’s decision in R. v. Goodon, [2009] M.J. No 3 (M.P.C.),
recognized the Manitoba Metis Community’s right to hunt, as well as the existence of a vibrant, regional
rights-bearing Metis community that is represented by the MMF, which encompasses southwestern
Manitoba and extends to central and northern Manitoba, the United States and Saskatchewan. As the
Supreme Court of Canada articulated in Powley, the Metis right to hunt is “recognized as part of the
special aboriginal relationship to the land” (para. 50).
A 2012 Points of Agreement on Metis Harvesting in Manitoba, and agreement between the MMF and
the Province of Manitoba, was signed at the MMF’s 44th Annual General Assembly and commits to the
“recognition of Metis harvesting (including fishing) rights in mutually agreed [upon] regions of the
province and relies on the MMF’s Metis Laws of the [Harvest] as the basis for the development of new
provincial regulations governing Metis harvesting” (Manitoba Metis Federation 2012).
In 2013, the Supreme Court of Canada ruled in Manitoba Metis Federation Inc. v. Canada 2013 SCC 14
that in “[t]hat the federal Crown failed to implement the land grant provision set out in s. 31 of
the Manitoba Act, 1870 [which promised 1.4 million acres of land to Metis children] in accordance with
the honour of the Crown.” This victory was the culmination of a long legal battle led by the MMF and an
important step in the advancement of the MMF land claim in Manitoba.
On April 14, 2016, the Supreme Court of Canada ruled in the Daniels v. Canada case that the Metis are
recognized as “Indians” under Section 91(24) of the Constitution Act of 1867. The Metis are now
included as one of the Indigenous groups recognized as “Indians” under the Constitution Act of 1867. As
a result of the ruling, there remains no doubt that the federal government has jurisdiction over Metis
issues and that “it is the federal government to whom [Metis] can turn” (para. 50). As a result, the
federal government has a duty to negotiate with Metis communities when their Aboriginal rights are
engaged (para. 56).
On November 15, 2016, Canada and the MMF executed a Framework Agreement that establishes a
negotiation process the purposes of which are to:
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•

jointly develop a renewed nation-to-nation, government-to-government relationship between
the Crown and the Manitoba Metis Community that advances reconciliation between the
Parties consistent with the purpose of section 35 of the Constitution Act, 1982; and

•

to arrive at a shared solution that advances reconciliation between the Parties consistent with
the purpose of section 35 of the Constitution Act, 1982 and the Supreme Court of Canada's
decision in Manitoba Metis Federation Inc. v. Canada (AG).

This was an historic step for the Manitoba Metis Community and a milestone in its relationship with
Canada.
As such, the Metis Laws of the Harvest combined with decisions such as the Powley case, the Goodon
case, the 2012 Points of Agreement on Metis Harvesting in Manitoba, the Manitoba Metis Federation
case, the Daniels case, and the Canada-MMF Framework Agreement all work together to ensure that
the Manitoba Metis Community’s rights are upheld, enabling the Metis to maintain an important aspect
of their cultural identity and connection to the land while ensuring the natural environment is protected
and species are conserved.

3.0 COMMUNITY MEETING
A community meeting was held on March 20, 2017 at the MMF office in Winnipeg, Manitoba. A total of
50 Manitoba Metis Community citizens from throughout the seven Regions, 10 members of MMF staff
including several Ministers and Board Members, and MMF’s legal counsel were in attendance.
A presentation, facilitated discussion and group exercises were used to identify issues and concerns of
participants in and around the community in which they live, as well as the areas throughout Manitoba
in which they harvest, and is influenced by Projects that the NEB regulates. Discussions were facilitated
to identify experiences and concerns that Ministers and Manitoba Metis Community citizens wanted the
federal government to be aware of. The results of these activities are summarized below:

3.1

Discussions, Comments and Concerns

We solicited input from participants at the community meeting through an open question and comment
period related to the NEB review. In addition, they were asked to respond to the following 3 questions:
1. How should government and industry consult the MMF about pipelines and transmission lines?
2. How do pipelines and transmission lines impact Manitoba Metis people? How could these
impacts be better addressed?
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3. How could the National Energy Board better serve the interests of Manitoba metis people?
Comments covered a variety of concerns with major topics including:
•

Desired approaches to consultation with the Metis Nation by government and proponents on
NEB regulated projects affecting lands, water and air;

•

The recognition and consideration of impacts on Metis culture through activities in all areas
(financially, physically, mentally, etc.). These impacts could be addressed through respect of the
elected Manitoba Metis Government and people in Manitoba and recognition of the MMF and
Manitoba Metis Community (MMC) citizens rights and interests to the lands and waters;

•

The importance of protecting the environment and habitat which can directly impact culture
and Metis people’s overall well-being - Pipelines and transmission lines have the potential to
impact Metis people in cases of accidents. If there was a spill, for example, that could potentially
impact water, soil, fishing, hunting, trapping and gathering areas. A transmission line starts with
hydro dams and flooding may impact Manitoba Metis citizens by forcing people to move to
higher ground and lose traditional lands (burial grounds). Impacts need to be considered and
accommodation needs to be considered for the long-term.

A summary of workshop proceedings is provided in Appendix A.
The concerns and comments were varied and represent the diversity of the Manitoba Metis. Some key
issues that have been identified are as follows:
•

There is a need for the MMC to be engaged and involved in early phases of NEB regulated
Projects when there is more flexibility to have input on major aspects of the Project. This should
include discussions on the Project description, scoping and alternatives. Often MMF and Metis
citizens don’t find out about a project until the later phases of development;

•

Government and industry should communicate with the MMF, after which the MMF will
communicate with MMC citizens (MMF Resolution 8). Capacity support for informing affected
communities needs to be provided to ensure that MMC citizen’s voices are heard;

•

Manitoba Metis Community citizens should be aware of the full “truth” to prepare for potential
emergency situations or accidents related to pipelines. This should involve training for MMC
citizens, involving the Metis in best practices and methods for clean-up, and engagement prior,
during, and after any clean-up;

•

Sustainability and protection (proper emergency response protocols) as a core objective, to
ensure the long-term health of the environment (land, water and air), and the communities and
Metis people that rely on them are protected;

•

Pipelines have an impact on traditional harvesting areas, cultural sites and burial grounds. The
“duty to consult and accommodate” has evolved to the point where it is obvious that
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collaborative assessment and decision-making processes based on nation-to-nation
relationships and agreements are necessary to secure free, prior and informed consent (FPIC)
for Metis people in Manitoba to work toward better solutions to mitigate impacts on the
environment;
•

Long-term engagement with MMC citizens who live near NEB regulated Projects (via written
communication) to keep them up-to-date on any issues related to the development and to
continually inform citizens who may have recently moved into the area.

Drawing on the comments and concerns raised by citizens of the MMC and through a review of the NEB,
related regulations, policy, and guidelines, several core issues and recommendations have been
identified. By addressing these issues and implementing the below recommendations, it is believed that
a strengthened relationship between Government, MMF and the Manitoba Metis Community can be
attained.

4.0 Core Issues
Core issues of our review of the NEB with respect to the use and ongoing protection of lands and waters
for MMF citizens are presented herein.
The following section outlines the key issues of importance, and recommendations, regarding the
National Energy Board modernization process being undertaken as part of the Government of Canada’s
Environmental Regulatory Reviews.
The following recommendations are being made by the MMF in the interest of modernizing the National
Energy Board to create a Crown regulatory body that is inclusive of Indigenous voices and is equipped to
address the unique challenges and opportunities associated with regulating energy infrastructure
located on the lands of the First Peoples of Canada.

4.1

NEB Governance Structure and Mandate

Currently the NEB board members are widely comprised of former corporate professionals from the oil
and gas sector. The composition of NEB board members has limited diversity in demographic
components such as race, age, and gender. National Energy Board staff members are also drawn
primarily from people with oil and gas industry expertise, with few staff having knowledge and
experience in key areas where projects and operations intersect with the rights and interests of
Indigenous peoples, including Indigenous law, Indigenous rights, archaeology, Indigenous ecology and
water resources, Indigenous fisheries, Indigenous business, Indigenous spirituality, and Indigenous
approaches to environmental assessment.
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The National Energy Board currently holds a mandate to “regulate pipelines, energy development, and
trade in the Canadian public interest based on economic, environmental, and social considerations”
(National Energy Board, 2014). As part of their mandate, the NEB is responsible for the following:
•

Efficient processing of applications;

•

Regulation of pipeline traffic, tolls and tariffs;

•

Export and import of energy;

•

Energy studies and advisory function.

Recommendations: Governance Structure and Mandate
1. Appoint Board staff with knowledge and experience in subject areas such as community
development, socio-economics, Indigenous Knowledge/ Aboriginal Traditional Knowledge,
Indigenous rights, Indigenous law, Indigenous fisheries, Indigenous business, Indigenous spirituality,
Indigenous ecology and water resources, Indigenous approaches to environmental assessment, and
other sectors such as renewable energy, energy efficiency, fisheries and aquatic ecology, terrestrial
ecology, and climate change mitigation/ adaptation. Further appointments should consider the
following:
•

Performing an inclusive recruitment effort to hire and retain Indigenous (First Nations and
Metis) peoples as Board staff;

•

Appointing permanent Indigenous people representatives, chosen in consultation with
Indigenous peoples, representing various historic and modern treaty areas of Canada;

•

Appointing staff with specific knowledge and experience in Indigenous archaeology and
cultural heritage resources;

•

Appointing staff with knowledge and experience in other key areas where projects and
operations intersect with the rights and interests of Indigenous peoples, including
Indigenous law, Indigenous rights, Indigenous ecology and water resources, Indigenous
fisheries, Indigenous business, Indigenous spirituality, and Indigenous approaches to
environmental assessment;

•

Ensuring representation of Indigenous peoples in all project and operations decision making
and oversight roles, such as membership on project review panels; and,

•

Ensuring project review panels consist of a diverse range of background experiences to
provide a well-rounded assessment and determination on whether a project is in the best
interest of Indigenous peoples and Canadians who may be affected -- more specifically,
having Indigenous peoples and others from industry, environmental, community/ social
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development, backgrounds as part of the panel composition and not having the panel
biased to one specific expertise or experience area.
2. A more independent selection process for board members is necessary to restore public trust and
ensure the board is serving in the public interest. In practice this would involve the following steps in
the Board selection process:
•

Public participation, such as public hearings, on Board member selection;

•

Having Board selection processes carried out in a more transparent manner – such as having
a parliamentary committee with Indigenous participation to oversee the selection of board
members;

•

Have all of the above provisions reflected in legislation via changes to Section 3 of the
National Energy Board Act.

3. Given the commitment made by Canada in the Paris Agreement to reduce greenhouse gas emissions
economy-wide by 30% below 2005 levels by the year 2030, along with the possibility of a shifting
energy landscape, the MMF recommends the following:
•

The contributions that projects would make to climate change measured in Tonnes of
carbon dioxide equivalent (CO2E) are evaluated and factored into the decision-making
criteria for environmental assessments.
o

More specifically, modelling to indicate the projected GHG emissions (inclusive of
carbon dioxide, methane, nitrous oxide and other gases with global warming
potential) associated with a project for its entire lifecycle from construction all the
way up to decommissioning and post-closure monitoring.

•

Along with evaluating the impacts the project would have on climate change as measured in
CO2E, have assessments include GHG reduction and mitigation measures identified and
incorporated into the conditions of approval for projects moving forward.

•

As part of the energy studies and advisory function that the NEB plays, it is recommended
that the NEB commence with conducting studies on the long-term outlook of renewable and
low-carbon energy uptake in Canada, including identifying the opportunities and barriers to
renewable and low-carbon energy uptake within Canada and policies and programs that
could facilitate a shift to de-carbonizing Canada’s energy system.

4. In August 2012 the NEB repealed order XG/XO-100-2005 and replaced it with XG/XO-100-2012
including the implementation of a Schedule A flowchart to determine the criteria that would enable
a project to qualify for a Section 58 exception under the NEB Act. Step 2 of the Schedule A flow chart
provides the following rules/ criteria that if the answer is no the exception does not apply:
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•

2.1 Directly affected persons or those persons with relevant information or expertise (e.g.,
might include Aboriginal groups; directly affected landowners; shippers; federal, provincial,
municipal agencies) have been consulted on the project and all issues and concerns have
been resolved;

•

2.2 The project will be located entirely on the existing right-of-way or other property on
which the facility is located, including company-owned land, easement, leased or licensed
land;

•

2.3 The project will not be located on federal lands;

•

2.4 The project will not be located within a provincially- or federally-designated
environmentally sensitive area;

•

2.5 The project will not be located in a wildlife area or migratory bird sanctuary (see the
Canadian Environmental Assessment Act, 2012 Regulations Designating Physical Activities
for definitions);

•

2.6 The project will not impact a water body or wetland;

•

2.7 The project will not impact Schedule 1 Species at Risk Act species (plant and/or wildlife)
or habitat;

•

2.8 The project will not involve an increase in airborne emissions or noise during operations;

•

2.9 The project will not involve chemical or contaminant liquid or solid discharges during
operations.

However, no evaluation criteria have been provided to ensure the above requirements have
been met. Therefore, it is recommended that the Board develop, implement, and publicly share
its evaluation criteria. In the case of item 2.1 the development of evaluation criteria must
involve participation and feedback from Indigenous groups as they are directly impacted by the
outcomes developed.

4.2

Decision-Making Roles and Authorities

1. It is important that regulatory decisions are made on an objective, impartial and consistent basis,
without conflict of interest, bias or improper influence (OECD, 2013). The NEB has been accused of
having conflicts of interest and has been accused of being a “captured regulator” – a regulator that
is a tool of the industry it’s meant to regulate (Cattaneo, 2016). The Standing Senate Committee on
Transport and Communications says that because NEB decisions are subject to final approval from
the Governor in Council (the Governor General, acting on the advice of Cabinet), this “erodes the
Board’s authority and virtually ensures the approvals process is highly politicized” (Senate of
Canada, 2016).
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2. The changes instituted via the Canadian Environmental Assessment Act 2012 (CEAA 2012) and other
environmental regulatory amendments as part of Bill C-38 in 2012 restructured federal decisionmaking for the NEB. Authority regarding final approvals on projects reviewed and evaluated by the
NEB was reassigned to Governor in Council (i.e., Federal Cabinet). This means that regardless of the
NEB’s decision regarding a project it has reviewed, the Governor in Council, which is comprised of
the sitting government, has final say on whether a project proceeds.

Recommendations: Decision-Making Roles and Authorities
1. Restore decision-making authority regarding the outcome of projects and the associated conditions
of approval to the NEB because it is a regulator that in practice should not be influenced by the
political views of the sitting government. In addition, the NEB is the regulator that has conducted
the review of the projects, and therefore making them the best positioned to determine if a project
is in the best interest of Canadians and suitable to proceed.
2. Restore authority to the NEB with provisions to ensure the NEB is a regulator that makes decisions
on an objective, impartial and consistent basis, without conflict of interest, bias or improper
influence and is instituting conditions of approval (when applicable) that ensure projects are safe
and in the best interest of those impacted socially, environmentally, and economically. The
Governor in Council should assume the role of third party oversight and accountability in the NEB’s
decision-making and make these determinations in accordance with the regulatory requirements for
assessing projects – including the fulfillment of the Crown’s Duty to Consult and Accommodate
Indigenous Peoples impacted by Board decisions.
3. Due to changes that were instituted via CEAA 2012 and other environmental regulatory
amendments that came out of the 2012 Federal Budget Bill, Bill C-38 authority regarding final
approvals on projects formerly reviewed and evaluated by the NEB was reassigned from the NEB to
Governor in Council (i.e. Federal Cabinet). This means that regardless of the National Energy Board’s
decision regarding a project it has reviewed, the Governor in Council; which is comprised of the
sitting government have final say on whether a project proceeds. As part of the NEB’s modernization
process that the following changes should be implemented:
• Reinstate decision-making authority regarding the outcome of projects and the
associated conditions of approval to the Minister and have the NEB hold the role of
lifecycle regulator of energy projects.
4. Neither the NEB or the Canadian Nuclear Safety Commission should be charged with conducting
environmental assessments. These agencies are too close to the industries they regulate and do not
have the objectivity or range of environmental assessment experience required for conducting fair
environmental assessments.
5. The MMF recommends that the Government of Canada empower CEAA (the Agency) as a singular
Crown coordinator for all federal EAs – with suitable capacity to administer such a role – and to
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ensure that a reasonably comprehensive and consistent scope and guidelines are provided for all
EAs including:
•

Meaningful consultation process with Indigenous peoples is consistently carried out;

•

Results of Indigenous community consultation including traditional knowledge are
consistently and meaningfully integrated into EA documentation and decision-making; and,

•

EA follow-up meaningfully considers Indigenous interests in its development and
implementation;

•

Have the responsibility of lifecycle regulation, including ensuring conditions of approval are
met, fall to the authority of the National Energy Board;

•

Ensure the NEB has appropriate staff capacity and expertise to serve as the lifecycle
regulator of federal energy projects with the ability to develop effective long-term
relationships with Indigenous rights-bearing communities by building up the staff roster
with individuals with diverse subject matter expertise that will ensure projects are safely
regulated from pre-construction planning all the way to post-closure monitoring. This
includes retaining staff or external experts with expertise in subject areas such as:
engineering, community development, socio-economics, Indigenous Knowledge/ Aboriginal
Traditional Knowledge, Indigenous rights, Indigenous law, Indigenous fisheries, Indigenous
business, Indigenous spirituality, Indigenous ecology and water resources, fisheries and
aquatic ecology, terrestrial ecology, and climate change mitigation/ adaptation

•

Have all the above recommendations adequately reflected in the legislation. Applicable
sections of the NEB Act include sections 9, 10, 11, 12, 14, 15, and 17-24

6. Better, more robust consultation with Indigenous Peoples before a project decision is finalized is a
necessary improvement to the environmental approvals process of NEB-regulated projects and
applicable legislation and policy. More specifically the following is recommended:
•

Early engagement and consultation at the screening stage of ESAs and Section 58 exception
decisions to determine potential Indigenous rights impacts;

•

An additional round of consultation with impacted Indigenous groups between the release
of the Conditions of Approval report and the issuing of a decision on a project. This must be
integrated into the process for ALL projects under review and not decided upon on a
project-by-project basis;

•

Enhanced consultation processes regarding changes to legislation and policy; more
specifically conducting consultation including having Indigenous representation in the
groups of people tasked with developing policy and drafting legislative changes.
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4.3

Legislative Tools for Lifecycle Regulation

1. Currently, as has been identified in the Fall 2015 Reports of the Commissioner of the Environment
and Sustainable Development – Report 2 Oversight of Federally Regulated Pipelines, the NEB’s
tracking of company compliance with pipeline approval conditions is inadequate (Office of the
Auditor General of Canada, 2015). Although the Board has been taking steps to improve its track
record and regulatory changes have occurred – such as the Pipeline Safety Act coming into force in
June 19, 2016 which enacts the polluter pays principle, clarifies the audit and inspection authority of
the NEB, and ensures companies maintain responsibility for their abandoned pipelines – there is
more to be done to fully modernize the practices of the National Energy Board in regards to lifecycle
regulation of energy infrastructure.
2. Presently the following components are required as part of a management system for a project:
•

Emergency Management Program

•

Integrity Management Program

•

Safety Management Program

•

Security Management Program

•

Environmental Protection Program

In their current form these management programs have limited requirements to notify affected
Indigenous nations of any incidents or activities that will be undertaken.

Recommendations: Compliance, Enforcement, Monitoring
1. Strengthen NEB mechanisms for ensuring the Conditions of Approval on projects are met and
compliance on these conditions is maintained.
2. Enhance public reporting and access to public information regarding conditions of approval and
overall operational compliance through mechanisms such as the following:
•

The release of compliance reports on a regular basis (annual, quarterly etc.);

•

Direct notification of compliance status to the intervenors from regulatory process, with
special attention to Indigenous intervenors, their notification needs and their capacity
requirements to attend to regulatory compliance for facilities in their territories; and,

•

Direct notification to Indigenous groups whose Traditional Territories the project intersects
and capacity funding to enable Indigenous communities to attend to, and respond to,
regulatory compliance issues for facilities in their territories.
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3. Enhance participation and engagement with impacted Indigenous communities through
involvement in monitoring programs including, but not limited to, environmental monitoring,
archaeological monitoring, spill and emergency response monitoring, compliance monitoring, and
post-closure monitoring, with reasonable capacity funding.
4. Enhance public notification of compliance breaches and enforcement orders via the following
mechanisms:
•

Release of compliance reports on a regular basis (annual, quarterly, etc.);

•

Direct notification of enforcement orders and follow-up action taken by the proponent to
the intervenors from regulatory process; and,

•

Direct notification to Indigenous groups whose Traditional Territories the project intersects
during instances of enforcement orders being issued and follow-up action taken by the
proponent.

5. Require project proponents, and existing project operators, to enter into lifecycle agreements with
potentially impacted Indigenous communities covering all stages of the project lifecycle. These
stages should include planning/approval, construction, operation (including integrity digs) and
decommissioning. This will help ensure NEB accommodation of Indigenous right and interests, with
minimal burden on NEB staff and resources. These agreements should include, but not be limited
to, the following items:
•

Participation in cultural heritage and archaeological assessments;

•

Participation in environmental monitoring;

•

Participation in facility monitoring (e.g. pipeline or transmission line monitoring);

•

Identification and protection of species considered to be at risk by Indigenous communities;

•

Environmental, cultural heritage and socio-economic mitigation and follow-on programs;

•

Economic benefits – procurement, supply chain, other

•

Linear corridor restoration and maintenance with native species, and with attention to
pollinator habitat that benefits Indigenous foods (e.g. wild blueberries);

•

Review of project infrastructure enhancements and improvements that may be available to
improve and provide capacity for regional infrastructure and services (e.g. oil pipeline pump
stations require transmission reinforcement and/or additional regional power generation
that can benefit rural/remote communities and regions; emergency management resources
that can be deployed for emergencies beyond the regulated infrastructure);

•

Spill response capacity and resources, including training, equipment and service contracts;

•

Emergency response capacity and resources, including training, equipment and service
contracts;
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•

Regulatory compliance monitoring.

6. The NEB should ensure that the requirements of the management system be amended to require
notification of Indigenous nations about:
•

Opportunities to participate as monitors in these programs, including conditions pertaining
to adequate training, contracting, and procurement opportunities;

•

Adequate whistleblower protections and accountability mechanisms for reporting instances
of non-compliance;

•

Adequate integration of Indigenous knowledge, land use, and occupancy based on guidance
provided by the Indigenous groups that have the project located within areas of Metis
traditional land use.

Recommendations: Operations and Maintenance Programs
1. Require proponents to have protocol agreements for operations and maintenance activities with all
Indigenous communities whose rights and interests may be impacted by projects approved and
regulated by the NEB, including projects previously approved by the Board.
2. Protocol agreements will include provisions for direct involvement and notification to Indigenous
communities whose Traditional Territories the project intersects when activities pertain to the
company’s proposed operations and maintenance activities including but not limited to integrity
management program, facilities maintenance procedures, and any operations that fall outside of the
usual day-to-day operations of the facility. This includes providing notice far enough in advance such
that the impacted Indigenous groups have the capacity and opportunity to raise any issues or
considerations of importance such that appropriate accommodation measures can be put in place
to address these concerns.
3. Protocol agreements will ensure proper measures are taken regarding the protection of the natural
environment as well as cultural heritage resources during any operations and maintenance activities
– including but not limited integrity management program, facilities maintenance procedures, and
any operations that fall outside of the usual day-to-day operations of the facility.
4. Protocol agreements will ensure Indigenous groups are directly consulted and accommodated in the
development and/ or oversight of operations and maintenance programs – including but not limited
to integrity management programs, facilities maintenance procedures, and environmental
protection plans.
5. Provide impacted Indigenous groups with capacity funding to attend to NEB regulated oversight and
maintenance programs in their territories, including funding for legal and technical services to
review proponent and NEB reports and compliance information, enforcement orders, and cultural
heritage resource protection programs.
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6. Determine which part of the Federal government will represent the Crown for consultation and
accommodation with respect to regulatory oversight and decisions for operations and maintenance
activities, and ensure that this Crown entity conducts deep, meaningful and regular engagement
with Indigenous communities whose rights and interests may be impacted by projects approved and
regulated by the NEB.
7. Presently there is limited guidance provided on vegetation management in transmission line and
pipeline right-of-ways (ROWs). There is still frequent use of pesticides to manage vegetation despite
its environmental and biodiversity impacts. There are also limited allowances for and
encouragement of alternative prescriptions and maintenance practices that maintain wildlife
habitat, biodiversity, and water quality protection values. Therefore, we recommend:
•

The NEB retains experts to develop Operations and Maintenance guidance and best
practices that address these issues;

•

Operations and Maintenance guidance policies and/ or manuals be updated to mandate the
elimination of pesticide use where possible and application of an Integrated Pest
Management (IPM) approach in other circumstances, with an emphasis on protecting
traditional foods, water quality and maintaining biodiversity;

•

Operations and Maintenance guidance policies and/ or manuals be updated to mandate
that project ROWs provide habitat value for wildlife in the project area;

•

Operations and Maintenance guidance policies and/ or manuals be updated to mandate
that project ROWs implement the planting of pollinators and native plant species as a
vegetation management method that supports a thriving ecosystem within a project’s
footprint.

Recommendations: Emergency Management and Response Programs
1. Mandatory notification of hearing intervenors and Indigenous groups whose land use activities
intersect in the instance of any accidental spill, release, or malfunction including the response
protocol planned and follow-up compliance monitoring regarding spill/ release abatement.
2. Directly consulting and involving impacted Indigenous groups in the development and/ or oversight
of emergency management and response programs.
3. Enhance participation and engagement with impacted Indigenous communities through
involvement, with capacity funding, in monitoring programs including but not limited to
environmental monitoring, archaeological monitoring, spill and emergency response monitoring,
compliance monitoring, and post-closure monitoring.
4. Require project proponents to make strong efforts to engage Indigenous communities as local and
regional emergency response teams to take advantage of intimate knowledge of terrain, climate
conditions, watersheds, appropriate and safe travel methods and routes during climatic events or
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forest fires, and local knowledge of potentially impacted natural resources, physical facilities and
valued cultural heritage resources that should be protected during emergency events.

Recommendations: Decommissioning and Post-Closure Monitoring
1. Enhance participation and engagement with impacted Indigenous communities, with capacity
funding, through involvement in monitoring programs including but not limited to environmental
monitoring, archaeological monitoring, spill and emergency response monitoring, compliance
monitoring, and post-closure monitoring.
2. Ensure strong enforcement of measures outlined in the Pipeline Safety Act regarding companies
maintaining responsibility for their abandoned pipelines.
3. Enhance public and Indigenous notification and participation in oversight of decommissioning and
post-closure monitoring plans via commenting opportunities, implementation of advanced
notification systems when a project is nearing the end of its production lifecycle, and engagement in
post-closure monitoring opportunities, with Indigenous capacity funding.

4.4

Screening, Scoping and Baseline Evaluation

Recommendations
1. Developing screening and scoping criteria that considers the full extent of the project – including but
not limited to the electricity infrastructure requirements and regional electricity system impacts of
the project (e.g., oil pipeline pump stations and gas pipeline compressor stations), the land
requirements of the project, where the project connects to or becomes part of existing or other
planned energy infrastructure (e.g., connecting pipeline segments), the long-term and frequent
requirements for operations and maintenance activities, and Indigenous socio-economic impacts.
2. Eliminate the 40-km pipeline length for triggering environmental assessments and replace with a
consultative project screening and scoping approach that examines the real impacts of a proposed
project and assumes that an environmental assessment will be triggered, unless it can be proven
that impacts will be negligible and that Indigenous communities consent to any project going
forward without an environmental assessment. This will eliminate another approach to project
proponents piecemealing project pipeline lengths into segments under 40 km to avoid
environmental assessment requirements.
3. Provide a consultation and accommodation process during the project scoping stage so that
Indigenous communities can review and comment on a draft of the project scope to ensure that all
aspects of the project important to Indigenous communities can be reasonable included in the scope
of the project to be assessed by the NEB.
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4. Prevent proponents from “gaming the system” by using “operations and maintenance” integrity digs
to re-build and refurbish pipelines being repurposed, expanded or significantly reconfigured, and
escaping environmental assessments.
5. Prevent proponents from “gaming the system” by piecemealing large projects into smaller segments
to avoid environmental assessments.

4.5

Effects Assessment and Mitigation Measures

Recommendations
1. As was identified in the Mandate section of this submission, have the NEB assess how the project
could contribute to climate change through assessing the projected greenhouse gas emissions
associated with the project throughout its lifecycle.
2. Having effects assessments that adequately consider the effects a project will have on the land use
of Indigenous groups that includes, but is not limited to, effects on indigenous land use and
occupancy, effects on commercial harvesting/ land use, effects to cultural and historically significant
sites, and effects a project may have on current and future likely uses of lands and waters for both
traditional use and modern social, recreational and economic uses.

4.6

Indigenous Consultation and Engagement

Recommendations
1. As identified throughout this submission, having Indigenous consultation, input, and participation
throughout the entirety of the review process and subsequent project lifecycle is crucial to achieving
nation-to-nation relations with Indigenous peoples that the Government of Canada has consistently
expressed it would like to improve and strengthen.
2. Follow best practices regarding the Duty to Consult and Accommodate Indigenous peoples by
enacting the principles articulated in the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) including mechanisms that demonstrate a commitment to Free, Prior, and
Informed Consent (FPIC).
3. Have the NEB and the Crown directly engage with Indigenous people regarding the development of
Consultation Plans for projects before the project description has been filed – in pre-project
planning stages.
4. Enhance integration of Traditional Knowledge, Land Use, and Occupancy information that
Indigenous groups are willing to share as well as integrating other key planning documents including
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but not limited to Land Use Plans, Environmental Management Plans, Consultation and
Accommodation Protocols, Community Social and Economic Development Plans, Asset Management
Plans, etc.
5. Currently, the NEB’s Participant Funding Program provides a limited amount of funds to Indigenous
groups. According to the Participant Funding discussion paper, a maximum of $80,000 is awarded to
groups per hearing however it has been our experience that in projects where funding is in high
demand, participants received half that amount (i.e. $40,000 was the maximum funded per group
for the Energy East hearing process). The funding program in its current form does not necessarily
reflect nor meet the needs of Indigenous Peoples to be adequately resourced to participate in
decision-making processes that can have major implications on Indigenous land and resource use
and overall way-of-life.

4.7

Access to Information

Currently project information from NEB-regulated projects is available through an on-line repository
called REGDOCS. This on-line system is meant to be a tool to keep proponents, the board, members of
the Canadian public, and Indigenous Peoples informed on projects being reviewed and/ or regulated by
the NEB. However, this system in its current form is not user-friendly, is very difficult to navigate, and
creates a significant barrier for people to remain informed. We acknowledge that the system does hold
a high volume of data however there are a number of improvements that if implemented would enable
REGDOCS to better serve all interested parties.

Recommendations
1. All project applications follow a consistent filing structure on the REGDOS registry;
2. A simplified file naming convention is created to promote clarity, plain language, and userfriendliness;
3. A function is created in the registry that allows letters of comment for facilities in operation to be
filed;
4. Drastically improving the search function within the registry to ensure information can be found
quickly and efficiently by laypeople.

5.0 Conclusions
We consider the National Energy Board review to be an important opportunity to help build a better
framework for the management of our lands and waters and industrial proposals that affect the lands
and waters that the Manitoba Metis Community rely on. We believe that the next generation of NEB
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legislation in Canada should be based on an integrated set of reforms, and have made recommendations
related to the following key NEB issues:
1. Governance structure and mandate
2. Decision making roles and responsibilities
3. Compliance enforcement and ongoing monitoring
4. Operations and maintenance programs
5. Emergency management and response programs
6. Decommissioning and post closure monitoring
7. Screening scoping and baseline evaluation
8. Effects Assessment and Mitigation Measures
9. Indigenous Consultation and Engagement
We look forward to working with the Minister to develop a mutually agreeable National Energy Board
Act and process that will ensure that Manitoba Metis Community rights and interests are protected. We
view this opportunity to set the stage for a productive, respectful and mutually beneficial relationship
between the federal government, and an opportunity for Prime Minister Trudeau to follow through on
his commitment to:
“…do more to make sure that the voices of your Nations are heard in Ottawa [as] Ottawa needs to hear
from you far more than you need to hear from Ottawa… [and] we will work with you to enact the
recommendations of the Truth and Reconciliation Commission, starting with the implementation of the
United Nations Declaration on the Rights of Indigenous Peoples.” (Trudeau, 2017)
The MMF looks forward to working with the Government of Canada to enhance this relationship, in part
through meaningful positive changes to the NEB.
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Manitoba Metis Issues and Concerns gathered at a Community
Workshop Related to Review of the Modernization of the National
Energy Board – March 20th, 2017
MMF Community Meeting and Workshop – NEB Modernization – March 20th, 2017
Below is a text summary of the main thoughts and ideas raised, it should not be considered a verbatim
transcript of the NEB Modernization community meeting and workshop. The meeting was held at the
MMF office in Winnipeg, Manitoba on March 20th, 2017.
Questions from Workshop Participants
Q1. Does the NEB regulate solar?
A1. No, they do not get involved. That is provincial jurisdiction
Q2. What are they using in the pipeline? What dilutant? What is the toxicity?
A2. They don’t specify- it is proprietary. Typically dilutant is a mix of light hydrocarbons.
Q3. Why are NEB board members selected for 7 years?
A3. Unsure. It could be so that membership spans two terms of government so that appointments are
less politicized.
Q4. How can NEB board members be terminated if they do something wrong?
A4. The sitting government can terminate the appointment.
Comments from Workshop Participants
C1. There is a lack of diversity on the board. There is a need to appoint Metis people with sanction of the
Metis government on the board. It must be someone with understanding of the Metis government and
the direction it is going. It must be supported by the Metis government and someone the Metis trust.
Participant Responses to NEB Modernization Questions – Verbal and written comments
Q1. How should government and industry consult the MMF about pipelines and transmission lines?
•

•

•

There is a need for Manitoba Metis to be engaged and involved early in the process and
consultation should happen early in the process instead of late in the process. Often MMF and
Metis citizens don’t find out about a project until the later phases of development.
With better communication: government and industry should communicate with Metis
government and then the Metis government will communicate with Metis citizens (Resolution
8).
A Metis citizen should be on the board of the NEB.

•

•

•
•

•

Continue having meetings with Metis citizens of Manitoba and provide funding to continue
consultation with Metis citizens in Manitoba, this will allow for Metis citizen’s voices to be
heard.
The government of Canada and industry should consult Metis though the Metis government via
MMF head office, who will then contact regions who report back to the locals on all NEB
activities in Manitoba, whether they be positive or negative.
Consultation, negotiation, and any agreements need to be approved by the MMF, not at the
community level.
Citizens should be aware of the full “truth” to prepare for potential emergency situations or
accidents related to transmission lines and pipelines. This should involve training Metis citizens,
involving the Metis in best practices and methods for clean-up, and engagement prior, during,
and after any clean-up.
The MMF and Manitoba Metis citizens should be consulted before the project starting at the
design phase so that they can engage with qualified experts on next steps.

Q2. How do pipelines and transmission lines impact Manitoba Metis people? How could these impacts
be better addressed?
•

•

•
•

•
•
•

Pipelines and transmission lines have potential to impact Metis people in cases of accidents. If
there was a spill, for example, that could potentially impact water, soil, fishing, hunting, trapping
and gathering areas. A transmission line starts with hydro dams and flooding may impact
Manitoba Metis citizens by forcing people to move to higher ground and lose traditional lands
(burial grounds). Impacts need to be considered and accommodation needs to be considered for
the long-term.
Pipeline and transmission lines have may have an impact to the landscape that the Metis
depend on for harvesting and traditional livelihoods. The MMF and Metis citizens need to be
involved in all aspects of the project, right from the beginning when the idea is still in conceptual
phase. The Metis need to be involved and participate early to ensure the best interests of the
Metis people in Manitoba.
Impact to the environment and habitat which can directly impact culture and people’s overall
well-being.
Impact ability to sustain Metis culture through traditional activities in all areas (financially,
physically, mentally, etc.). These impacts could be addressed through respect of Metis
government and people in Manitoba and recognition of the MMF and Metis citizen’s rights and
interests to the lands and waters.
Prior to project initiation, Metis citizens should be well informed at all levels of community and
government.
Concerns could be addressed by ensuring environmental regulations are strong enough to
protect the environment and there is proper emergency response protocols and actions.
Pipelines and transmission lines have an impact on traditional harvesting areas and cultural
sites/burial grounds. There “duty to consult and accommodate” needs to be addressed and
recognized with Metis citizens and engage to work toward better solutions to mitigate impacts
on the environment.

Q3. How could the National Energy Board better serve the interests of Manitoba metis people?
•
•
•
•
•
•
•
•
•
•

•
•

•

More involvement at the NEB level by having Metis government appointment on the board.
Consultation through Metis nation.
Early education about projects.
Intentional listening to Metis citizens in Manitoba.
Focus on job creation.
Focus on solar energy and wind power to offset “dirty energy”.
More Metis women engagement on NEB board.
More training and job creation for youth.
Metis people monitoring and responding to emergencies – participation of all regions.
Early consultation to ensure all Metis locals are fully aware of the impacts of the development
and be informed about upcoming meetings to ensure everyone is aware of the project before
boots hit the ground.
Make an effort to show up at the local level and speak and listen to those who can’t make the
MMF organized meetings.
NEB can better serve Metis of Manitoba by consulting with Manitoba Metis, by employing
Manitoba Metis students during NEB project development, in advance public hearings and by
ensuring Metis inspectors are fully involved.
Long-term engagement with Metis citizens who live near the development (via written
communication) to keep them up-to-date on any issues related to the development and to
continually inform citizens who may have recently moved into the area.

