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I. INTRODUCTION 

1. The Grand Council of the Crees (Eeyou Istchee) (“GCCEI”) / Cree Nation Government (“CNG”) 
welcome the initiative of the Government of Canada to modernize the National Energy Board 
(“NEB”). 

2. While the mandate of the Expert Panel on the Modernization of the NEB (“Expert Panel”) covers 
a wide range of issues related to projects under the NEB’s jurisdiction and related to the regulatory 
framework of the NEB, this brief seeks mainly to address specific questions of particular importance 
to the Crees of Eeyou Istchee, including: 

a) the necessity of obtaining Cree consent for projects in Eeyou Istchee; 

b) Cree participation in the environmental and social assessment of projects; 

c) Cree participation in the regulatory process; and 

d) Other questions pertaining to the NEB or projects under NEB jurisdiction. 

3. As explained throughout this brief, any legislation relating to the modernization of the NEB must 
respect Cree treaty rights. Any such legislation: 

a) should include a provision to the effect that, for greater certainty, nothing in the legislation 
shall be construed so as to abrogate or derogate from the protection provided for existing 
aboriginal or treaty rights of the aboriginal peoples of Canada by the recognition and 
affirmation of those rights in section 35 of the Constitution Act, 1982, including Cree treaty 
rights; 

b) shall accommodate the special context of a project proposal in Eeyou Istchee, including the 
participation of the Cree;  

c) cannot confer wide discretionary powers on the National Energy Board, the Minister of Natural 
Resources and cabinet (the Governor-in-Council) without any mandatory participation by the 
Crees at all stages of the process; and 

d) cannot establish unstructured and discretionary administrative regimes infringing upon the 
treaty rights of the Crees. 

4. Agreed upon processes applicable to NEB projects, exports and imports and the advisory functions 
of the NEB should be integrated into the treaties applicable in Eeyou Istchee by way of amendments 
to such treaties and the legislation modernizing the NEB should reflect these treaty amendments. 

5. The objective of this brief is also to provide the members of the Expert Panel with an overview of 
the particular social and legal context applicable in the traditional territory of the Crees (Eeyou 
Istchee). 

6. This brief does not represent an exhaustive list of comments of the GCCEI/CNG regarding the NEB 
and the issues contemplated by the mandate of the Expert Panel. The GCCEI/CNG reserves the right 
to make any additional comments or representations on these subjects in the future. 
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II. CONTEXT 

A. THE CREES AND EEYOU ISTCHEE

7. The GCCEI is the political body that represents the Crees of Eeyou Istchee, the traditional homeland 
of the Crees in James Bay.  The CNG is the “Cree Native Party” for the purposes of the James Bay 
and Northern Quebec Agreement of 1975. 

8. There are more than 18,000 Crees of Eeyou Istchee, and about 16,000 of them reside in the nine 
current Cree communities in Québec at any one time.  For thousands of years, the Crees have lived 
in their traditional homeland of Eeyou Istchee. The Crees intensively use and manage the entire 
territory of Eeyou Istchee for the purposes of their traditional activities of hunting, fishing and 
trapping, which remain the foundation of their culture and economy. This territory is the basis of 
the traditional economy and self-sufficiency of the Crees. 

9. The attached map shows the Cree traditional family territories (SCHEDULE A1). The Crees use all 
natural resources of Eeyou Istchee to exercise their treaty right to hunt, fish and trap in the context 
of their economy and for personal and community purposes. The system of Cree “traplines” or 
traditional Cree family hunting territories, is a global system: any cumulative impacts of 
development on one trapline must also be considered within the context of the entire territory. 

10. Over more than 40 years, the Crees have signed many agreements with the Governments of Québec 
and Canada, thus creating a unique legal framework in Eeyou Istchee. These agreements include, 
among others: 

a) the James Bay and Northern Quebec Agreement of 1975 (“JBNQA”), signed with, among 
other parties, Canada and Québec2; 

b) the Agreement Concerning a New Relationship between le Gouvernement du Québec and the 
Crees of Québec (2002), often called the “Paix des Braves”;

c) the Agreement concerning a New Relationship between Canada and the Crees of Eeyou 
Istchee (2008) (“Cree-Canada New Relationship Agreement”); 

d) the Agreement between the Crees of Eeyou Istchee and Her Majesty the Queen in Right of 
Canada concerning the Eeyou Marine Region (2010) (“Cree Offshore Agreement”); and 

e) the Agreement on Governance in the Eeyou Istchee James Bay Territory between the Crees of 
Eeyou Istchee and the Gouvernement du Québec (2012) (“Cree-Québec Governance 
Agreement”).3

11. The JBNQA is the first modern Indigenous treaty in Canada and is protected by sections 25 and 35 
of the Constitution Act, 1982.4 As such, it is the foundation of the legal framework applicable to the 

1 Schedule A shows the system of Cree traditional family territories, sometimes called “traplines”, recognized by the JBNQA 
(see par. 24.3.25). 

2  Since amended by 24 Complementary Agreements. 
3  Approved by Bill 42 of 2013, An Act establishing the Eeyou Istchee James Bay Regional Government and introducing 

certain legislative amendments concerning the Cree Nation Government (S.Q. 2013, c. 19). 
4  Schedule B to the Canada Act 1982, 1982, c. 11 (U.K.). 
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Crees of Eeyou Istchee, and it underlies all the other agreements signed by the Crees with the 
Governments of Canada and Québec.  An overview of the context leading to its signature, as well 
as its legal status, is essential to understand the legal framework in Eeyou Istchee. 

B. JAMES BAY AND NORTHERN QUÉBEC AGREEMENT

12. In the early 1970’s, the Crees and the Inuit of Nunavik opposed the construction of the hydroelectric 
development project which came to be known as the James Bay Hydroelectric Project, as it was 
then envisaged, and instituted legal proceedings to halt it. After lengthy proceedings and obtaining 
an interlocutory judgement5, the Cree entered into out-of-court negotiations with Québec and 
Canada. These negotiations eventually led to the conclusion, on November 11, 1975, of the JBNQA 
between the Crees, the Inuit, Canada, Québec and certain other parties.   

13. The JBNQA, the first modern treaty concluded between Indigenous peoples and governments in 
Canada, was approved, given effect to and declared valid by federal6 and provincial7 legislation. 
Under these Acts, the Crees enjoy the rights, privileges and benefits set out in the JBNQA as treaty 
and as statutory rights.8  Moreover, this legislation implementing the JBNQA prevails over federal 
and provincial laws in case of inconsistency or conflict.9

14. The JBNQA is a land claim agreement and treaty within the meaning of section 35 of the 
Constitution Act, 1982.10 The rights of the Crees provided for in the JBNQA are existing treaty 
rights recognized, affirmed and protected under sections 35 and 52 of the Constitution Act, 1982. In 
consequence, federal or provincial laws are inoperative to the extent that they are inconsistent with 
the JBNQA. 

15. The JBNQA can be amended only with the consent of the parties thereto, and, in certain cases, only 
with the consent of the Crees, Québec and/or Canada, such as Section 22 of the JBNQA dealing 
with the social and environmental assessment regime below the 55th parallel.  

16. The JBNQA territory is divided into Category I, II and III lands.11 Basically, Category I lands are 
those set aside for the exclusive use of the Crees.  Category II lands12 are those on which the Crees 
have exclusive hunting, fishing and trapping rights and which may not be developed without 
replacement or compensation.13Category III lands are those where the Crees may exercise hunting, 
fishing and trapping activities but over which they do not, subject to certain exceptions, have 
exclusive rights. 

5 Kanatewat v. James Bay Development Corporation, S.C.M. 05-04841-72, November 15, 1073. 
6 James Bay and Northern Québec Native Claims Settlement Act, S.C. 1976-77, c. 32. 
7 Act approving the Agreement concerning James Bay and Northern Québec, S.Q. 1976, c. 46, now CQLR, c. C-67. 
8 James Bay and Northern Québec Native Claims Settlement Act, para. 3(2); Act approving the Agreement concerning James 

Bay and Northern Québec, para. 2.2. 
9 Constitution  Act, 1982, ss. 35, 52; James Bay and Northern Québec Native Claims Settlement Act, s. 8; Act approving the 

Agreement concerning James Bay and Northern Québec, s. 6. 
10  Québec (Attorney General) v. Moses, [2010] 1 S.C.R. 557, paras. 15, 106. See also Makivik et al. v. Québec, 2014 QCCA, 

1455. 
11  JBNQA, Sections 4 and 5. 
12  Under the Cree-Québec Governance Agreement, the CNG may also exercise jurisdictions, functions and powers with respect 

to municipal and regional management, management of natural resources and management of land. 
13  JBNQA, par. 5.2.3.  
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17. The protection of the environment and of traditional Cree hunting, fishing and trapping activities 
(also referred to as “harvesting” activities), and Cree participation in economic development, were 
of fundamental concern to the Crees in the negotiations leading to the conclusion of the JBNQA.  
These matters are addressed in Sections 22, 24 and 28 of the JBNQA. 

18. In addition, Section 8 of the JBNQA, entitled “Technical Aspects”, provides a detailed technical 
description of the La Grande (1975) Hydroelectric Complex, and states that it may be constructed, 
operated and maintained but only on certain conditions. Cree consent is required with respect to any 
additional hydro-electric project or any modification to the La Grande (1975) Hydroelectric 
Complex as defined in Section 8. 

C. CREE OFFSHORE AGREEMENT

19. The Cree Offshore Agreement, between the Crees of Eeyou Istchee and the Government of Canada, 
applies to the area known as the Eeyou Marine Region (“EMR”), which is described in Chapter 4 
of the Cree Offshore Agreement and which is situated in the Eastern James Bay and Southern 
Hudson Bay. This region essentially represents the Eeyou marine area off the Quebec shore that the 
Crees have traditionally used and occupied. 

20. The Cree Offshore Agreement is a treaty within the meaning of sections 25 and 35 of the 
Constitution Act, 1982 and the rights of the Crees provided for therein are existing treaty rights 
recognized, affirmed and protected under sections 35 and 52 of the Constitution Act, 1982.  

21. The Cree Offshore Agreement was approved, given effect and declared valid by a federal Act14. 
Subsection 6(1) of this Act provides that the Cree Offshore Agreement prevails over that Act and 
other legislation to the extent of an inconsistency or conflict between them. 

22. In consequence, any process under federal legislation, including the regulatory processes under the 
National Energy Board Act15 (“NEB Act”), must be implemented in the EMR region in a manner 
consistent with the Cree Offshore Agreement. 

D. SUSTAINABLE DEVELOPMENT OF EEYOU ISTCHEE

23. As stated in different forums and contexts over the years, the Crees are not “anti-development”. 
Rather, the Crees are prepared to support and participate in responsible and sustainable resource 
development within Eeyou Istchee provided that (i) Cree rights are respected, (ii) appropriate 
measures are taken to protect the environment, and (iii) tangible benefits accrue to Cree 
communities. 

24. For the GCCEI/CNG, sustainable development of Eeyou Istchee entails adherence to the following 
principles: 

a) recognition of the importance of the system of Cree family land use and occupation of the 
Eeyou Istchee, and their continuing management by Cree “tallymen”; 

14 Eeyou Marine Region Land Claims Agreement Act (S.C. 2011, c. 20). 
15  R.S.C., 1985, c. N-7. 
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b) administration of natural resources for the needs of the Crees, without compromising the needs 
of future generations; 

c) providing for management of natural resources based on the Cree principle of respect for the 
land; 

d) balancing ecological, productive, spiritual and traditional values to meet the cultural and 
economic requirements of all peoples and communities within Eeyou Istchee; 

e) conservation of cultural and spiritual values and traditions as embodied in the land and notably 
in specially designated sites; 

f) conservation of biological diversity, soils, water and watercourses, flora, fauna, scenic 
diversity and recreational values; 

g) application of the precautionary principle in all decision-making processes related to natural 
resources; 

h) restoration of damaged ecosystems.16

25. An integral part of the Cree relationship with the lands, waters, resources and environment is the 
stewardship responsibility that the Crees have for both present and future generations of Crees. 

26. For example, Neebee (Cree for “water”) and neebee management will always remain at the center 
of the way of life, daily activities and ongoing development of the Crees. Neebee has always been, 
and continues to be, of crucial significance to Cree individuals, Cree communities and the Cree 
Nation as a whole. Neebee is vital to the well-being of Eeyou Istchee and its flora and fauna, and to 
the integrity of the sub-artic environment as a whole. Since the Crees view themselves as an integral 
part of the natural environment, the importance of neebee has profound and diverse dimensions. All 
development projects in Eeyou Istchee have to take into account the unique relationship of the Crees 
with water.17

E. CO-MANAGEMENT 

27. Modern treaties such as the JBNQA and the Cree Offshore Agreement attempt to further the 
objective of reconciliation, the grand purpose of section 35 of the Constitution Act, 1982, not only 
by addressing grievances over the land claims but by creating the legal basis to foster a positive 
long-term relationship between Aboriginal and non-Aboriginal communities.18

28. These treaties establish several co-management regimes between the Crees, other indigenous 
groups, Québec and Canada, including with respect to the environmental and social protection 
regime set out in Section 22 of the JBNQA and the regime related to hunting, fishing and trapping 
set out in Section 24, as recognized in case law.19

16  See the Cree Nation Government Mining Policy, at page 6 (available at http://www.gcc.ca/pdf/ENV000000014.pdf). 
17  Cree Vision of Plan Nord, at page 43. 
18  See Beckman v. Little Salmon/Carmacks First Nation, [2010] 3 S.C.R. 103, par 10. 
19  See Makivik et al. v. Québec, op. cit. 
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29. Moreover, through the agreements listed in paragraph 10, the Crees continue to assume 
progressively more responsibility with respect to co-management of the territory. For example, the 
Cree-Québec Governance Agreement of 2012 provides for forms of co-management with respect to 
governance as well as land and resource planning and management. Such co-management 
mechanisms help to ensure that development in Eeyou Istchee is sustainable and respectful of Cree 
rights. 

30. These co-management regimes include mechanisms necessary to provide for Cree consent, 
planning, participation, consultation and, where appropriate, accommodation mechanisms. 

31. The Cree Offshore Agreement also provides for co-management regimes. For example, this 
Agreement establishes the following institutions of public government with Cree representation, on 
each of these institutions, equal to the combined representation from Canada and the Government 
of Nunavut: 

a) the Eeyou Marine Region Wildlife Board (“EMR Wildlife Board”); 

b) the Eeyou Marine Region Planning Commission (“EMR Planning Commission”); and 

c) the Eeyou Marine Region Impact Review Board (“EMR Review Board”).  

32. Under the Cree Offshore Agreement, the EMR Wildlife Board is the main instrument of wildlife 
management in the EMR and the main regulator of access to wildlife. The EMR Planning 
Commission is responsible for establishing planning policies and objectives for the EMR, as well 
as developing land use plans that guide resource use and development in the EMR. 

33. As for the EMR Review Board, it has various responsibilities related to the screening, review and 
monitoring of development projects in the EMR. These responsibilities are discussed further below. 

34. These various co-management regimes are being modernized constantly to refine and enhance these 
processes. This iterative process helps to create the basis for positive long-term relationships 
between Cree and non-Cree societies. 

35. Decisions regarding energy imports and exports, energy supplies and markets, oil and gas projects, 
international or interprovincial pipelines and international or interprovincial power lines which 
affect the Crees or the territory of Eeyou Istchee must and may only be taken in a manner that is 
consistent with the co-management regimes discussed above. 

III. CREE CONSENT TO PROJECTS 

36. As is the case for other types of projects that affect, or have the potential to affect Cree rights, 
interests, activities or territory, it is the long-held position of the Crees that Cree consent must be 
obtained for any projects relating to (i) energy imports and exports, (ii) energy supplies and markets, 
(iii) oil and gas, (iv) international or interprovincial pipelines or (v) international or interprovincial 
power lines which affect the Crees, their rights, interests or activities or the territory of Eeyou 
Istchee, both offshore and inland (“Projects”).  
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37. This includes obtaining Cree consent to any plan, profile and book of reference as these terms are 
used in the NEB Act. 

38. During the process leading to obtaining Cree consent for any Project, all constitutional consultation 
and accommodation requirements20 must be met and traditional Cree knowledge must be taken into 
account. This includes through remedial measures and through the setting up of committees 
mandated to monitor the Project, and to ensure continuous consultations and accommodations. The 
Crees should be involved in all stages of the decision-making process and in the monitoring of all 
phases of Projects, from pre-development stages through construction phases, and on to monitoring 
and decommissioning phases. 

39. Once Cree consent is obtained in relation to a Project, such Project may be assessed both under the 
social and environmental assessment regime of the treaties and under other applicable regulatory 
frameworks. 

40. This process through which the consent of the Crees is obtained is in keeping with the legal 
framework applicable in Eeyou Istchee, with past and current practices, as described throughout this 
brief, and with the requirements of the United Nations Declaration on the Rights of Indigenous 
Peoples21 and with the Canadian public interest.  

41. This framework has given rise to a multitude of agreements with respect to the development of 
hydroelectric, mining and forestry resources in Eeyou Istchee, as illustrated hereinafter. 

A. HYDROELECTRICITY PRECEDENT

42. Between 1975 and 2002, and in addition to the JBNQA and the Paix des Braves, the Crees have 
executed over 15 agreements with Hydro-Québec, the Société d’Énergie de la Baie James (“SEBJ”) 
and the Société de développement de la Baie James (“SDBJ”), including: 

a) the Agreement between the SDBJ and the GCC(of Quebec) of November 11, 1975; 

b) the Sakami Lake Agreement of July 4, 1979; 

c) the La Grande (1986) Agreement of November 6, 1986; 

d) the Mercury Agreement (1986) of November 6, 1986; 

e) the Opimiscow Agreement of January 8, 1993; 

f) the Nadoshtin Agreement of February 7, 2002; 

g) the Boumhounan Agreement of February 7, 2002; 

20 Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511; Taku River Tlingit First Nation 
v. British Columbia (Project Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550; Mikisew Cree First Nation v. Canada 
(Minister of Canadian Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388; Beckman v. Little Salmon/Carmacks First Nation, 
[2010] 3 S.C.R. 103, par 10. 

21  See, for example, article 32. 
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h) the Cree Employment Agreement of February 7, 2002; 

i) the Mercury Agreement (2001) of February 7, 2002; 

j) the Agreement on the Decommissioning of Hydro-Quebec/SEBJ “Work Sites” or Installations 
No Longer In Service of February 7, 2002; 

k) the Waskaganish Transmission Line Agreement of February 7, 2002;  

l) the Whapmagoostui Transmission Line Agreement of February 7, 2002 

m) the Agreement respecting Disputes and a Dispute Resolution Committee of February 7, 2002; 

n) the Agreement concerning the Administration of Cree-Hydro-Québec Agreements and the 
Niskamoon Corporation of August 31, 2004; 

o) the Agreement concerning a New Relationship between Hydro-Québec/SEBJ and the Crees of 
Eeyou Istchee of March 31, 2004; and 

p) the Agreement concerning La Sarcelle Powerhouse of February 17, 2010. 

43. As a consequence of these agreements, there is now an extensive network of dams, generator 
stations, reservoirs, pylons, roads, diversion channels, energy transportation lines, and other 
infrastructures in Eeyou Istchee. The most recent agreements made possible a new phase of hydro 
development in Eeyou Istchee on the Eastmain and the Rupert rivers (the Eastmain 1-A/Rupert 
Project)22, subject to detailed remedial measures, community benefits, and consultation and 
participation procedures. Cree hunters and trappers, as well as other Cree individuals with traditional 
knowledge of the affected areas, were consulted at every stage of these projects. 

B. FORESTRY PRECEDENT

44. Through the JBNQA, the Paix des Braves and other agreements23, the Crees consented to the 
adaptation of Québec’s forestry regime in Eeyou Isthee. The adapted forestry regime can only 
evolve through Cree-Québec agreement. The provisions of this distinct regime were incorporated 
into the Forest Act (Québec)24 and will be incorporated into the Sustainable Forest Development 
Act25. 

45. The Cree-Québec forestry regime also includes a collaborative regime26. The adapted and 
collaborative regimes provide for a series of consent, participation, planning, consultation and 
accommodation measures.  

46. The adapted forestry regime provides that the Québec forestry regime applies in Eeyou Istchee in a 
manner that allows adaptations to better take into account the Cree traditional way of life, greater 

22  Cree consent to the project is provided for in section 4.11 of the Paix des Braves. 
23  See, for example, the Baril-Moses Agreement of 2002, the Agreement on Governance in the Eeyou Istchee James Bay 

Territory between the Crees of Eeyou Istchee and the Gouvernement du Québec of 2012 and the Agreement to Resolve the 
Baril-Moses Forestry Dispute of 2015. 

24  CQLR, c. F-4.1. 
25  CQLR, c. A-18.1. 
26  See the Cree-Québec Governance Agreement of 2012. 
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integration of concerns relating to sustainable development and the participation, in the form of 
consultation, by the James Bay Crees in the various forest activities operations planning and 
management. It also provides for measures to ensure Cree participation in economic development 
related to forestry. The collaborative forestry regime provides for measures by which the Crees will 
exercise planning powers over forest resources in parts of the Eeyou Istchee territory. 

47. The Cree-Québec forestry regime applicable in Eeyou Istchee may evolve, subject to Cree consent. 

C. MINING PRECEDENT

48. Chapter 5 of the Paix des Braves, which concerns mining, notably provides, in particular, for the 
facilitation and encouragement of agreements between promoters and the Crees concerning 
remedial works, employment and contracts in respect to any future mining activities in the Eeyou 
Istchee, including exploration. 

49. The GCCEI/CNG adopted a public mining policy (“Cree Nation Mining Policy”)27 which states, 
in particular: 

It is clear in our policy that no mining development will occur within Eeyou Istchee 
unless there are agreements with our communities. Those agreements will need to 
address a wide range of social, economic and environmental concerns on the part of our 
communities. Through these agreements we will ensure that mining development is in 
keeping with our traditional approach to sustainable development. 

50. The purpose of the Cree Nation Mining Policy is to develop a standardized, consistent and effective 
approach for Cree involvement in all mining-related activities occurring in Eeyou Istchee, including 
but not limited to, exploration, extraction and the decommissioning of mining projects. This Policy 
also sets the template for other resource development activities involving other resource sectors. 

51. The Cree Nation Mining Policy is based on three (3) fundamental pillars which together guide 
mineral exploration and mining activity within Eeyou Istchee. The pillars of the Cree Nation Mining 
Policy are: 

a) Promotion and Support of Mining Activities - The Crees support and promote the 
development of mining as part of their approach to natural resource management and as a tool 
for social and economic development; 

b) Mining and Sustainable Practices – The Crees believe that mining activities shall be done 
in a manner that is compatible with sustainable development, and appropriate existing 
governance tools such as social and economic agreements, and environmental assessment and 
remediation processes should accompany all forms and all phases of mining activities; 

c) Transparency and Collaboration - The Crees believe that mineral exploration and mining 
activities in the territory should be a transparent and collaborative process. 

52. Since 1995, the Crees have been able to conclude more than 15 agreements with mining companies 
in order for mining exploration and development to occur within Eeyou Istchee in a manner that 
respects the principles outlined above.  Agreements regarding mining development (sometimes 

27  See GCCEI/CNG Policy 2010-07 http://www.gcc.ca/pdf/ENV000000014.pdf.  
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referred to as “IBAs28”) address matters such as Cree consent to the project, training and 
employment, business opportunities, education awards and scholarships, social and cultural issues, 
environmental matters and closure and financial matters.29

IV. CREE PARTICIPATION IN ENVIRONMENTAL AND SOCIAL ASSESSMENTS OF 
PROJECTS UNDER THE JBNQA 

A. SECTION 22 OF THE JBNQA 

53. Section 22 of the JBNQA establishes the environmental and social protection regime in the JBNQA 
Territory below the 55th parallel. This regime includes a comprehensive environmental assessment 
and review process for development projects, the first such process in Canada. 

54. Paragraph 22.2.2 of the JBNQA outlines the main elements of the regime: 

22.2.2 The said regime provides for: 

a) A procedure whereby environmental and social laws and regulations and land use 
regulations may from time to time be adopted if necessary to minimize the negative 
impact of development in or affecting the Territory upon the Native people and the 
wildlife resources of the Territory; 

b) An environmental and social impact assessment and review procedure established 
to minimize the environmental and social impact of development when negative on 
the Native people and the wildlife resources of the Territory; 

c) A special status and involvement for the Cree people over and above that provided 
for in procedures involving the general public through consultation or representative 
mechanisms wherever such is necessary to protect or give effect to the rights and 
guarantees in favour of the Native people established by and in accordance with the 
Agreement; 

d) The protection of the rights and guarantees of the Cree people established by and 
in accordance with Section 24; 

e) The protection of the Cree people, their economies and the wildlife resources upon 
which they depend; 

f) The right to develop in the Territory. 

[Emphasis added] 

55. Paragraph 22.2.3 provides for the application in JBNQA territory of federal laws of general 
application respecting environmental and social protection, to the extent that they are not 
inconsistent with the JBNQA and, in particular, Section 22.  It also requires Canada and Québec to 

28  For Impact Benefit Agreements. 
29  See for example the Opinagow Collaboration Agreement (excluding its financial terms), available through 

http://www.gcc.ca/newsarticle.php?id=413 and 
http://www.gcc.ca/pdf/Amended_Opinagow_Collaboration_Agreement.PDF . 
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take the required measures to adopt “suitable legislation and regulations” to give effect to 
Section 22: 

22.2.3 All applicable federal and provincial laws of general application respecting 
environmental and social protection shall apply in the Territory to the extent that they 
are not inconsistent with the provisions of the Agreement and in particular of this 
Section.  If necessary to give effect to the present Section of the Agreement, Québec 
and Canada shall take the required measures to adopt suitable legislation and 
regulations for such purpose. 

56. Paragraph 22.2.4 of the JBNQA requires governments to give due consideration to certain guiding 
principles: 

22.2.4 The responsible governments and the agencies created in virtue of this Section 
shall within the limits of their respective jurisdictions or functions as the case may 
be give due consideration to the following guiding principles: 

a) The protection of the hunting, fishing and trapping rights of Native people in the 
Territory, and their other rights in Category I lands, with respect to developmental 
activity affecting the Territory; 

b) The environmental and social protection regime with respect to minimizing the 
impacts on Native people by developmental activity affecting the Territory; 

c) The protection of Native people, societies, communities, economies, with respect 
to developmental activity affecting the Territory; 

d) The protection of wildlife resources, physical and biotic environment, and 
ecological systems in the Territory with respect to developmental activity affecting 
the Territory; 

e) The rights and guarantees of the Native people within Category II established by 
and in accordance with Section 24 until such land is developed; 

f) The involvement of the Cree people in the application of this regime; 

g) The rights and interests of non-Native people, whatever they may be; 

h) The right to develop by persons acting lawfully in the Territory; 

i) The minimizing of negative environmental and social impacts of development on 
Native people and on Native communities by reasonable means with special 
reference to those measures proposed or recommended by the impact assessment and 
review procedure. 
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57. The committees established under Section 22 of the JBNQA include: 

a) the James Bay Advisory Committee on the Environment, mandated in general to review and 
oversee the administration and management of the environmental and social protection regime 
established by Section 22;30

b) the Evaluating Committee (sometimes called “COMEV” for “Comité d’évaluation”) mandated 
to screen developments and to recommend levels of assessment, if any. COMEV is composed 
of six members appointed by Québec, Canada and the Cree Nation Government;31

c) the Environmental and Social Impact Review Committee (sometimes called “COMEX” for 
“Comité d’examen”) mandated to review development projects involving provincial 
jurisdiction. COMEX is composed of five members, three appointed by Québec and two 
appointed by the Cree Nation Government;32 and 

d) the Environmental and Social Impact Review Panel (sometimes called “COFEX” for “Comité 
fédéral d’examen”) mandated to review federal projects. COFEX is composed of three 
members appointed by the Federal Government and two members appointed by the Cree 
Nation Government.33

B. MOSES DECISION OF THE SUPREME COURT OF CANADA

58. On August 19, 2004, the GCCEI/CNG filed legal proceedings in the Superior Court of Quebec 
seeking, among other things, the federal assessment under Section 22 of the JBNQA of a large 
vanadium mining development project at Lac Doré near Chibougamau (“Vanadium Mine 
Project”). 

59. At the time, Canada had failed to initiate the federal review process under Section 22 of the JBNQA 
in respect of the Vanadium Mine Project.  Instead, Canada had referred the Vanadium Mine Project 
to a review panel under the Canadian Environmental Assessment Act 199234 (“CEAA 1992”), 
without providing for the mandatory Cree participation and without regard for the terms of reference 
set out under Section 22 of the JBNQA. 

60. In its decision of March 30, 2006 (corrected on April 27, 2006),35 the Superior Court found, among 
other things, that the environmental assessment process under the CEAA 1992 was incompatible 
with the environmental and social impact assessment process under Section 22 of the JBNQA.  In 
essence, the Court held that the CEAA 1992 process was incompatible with the constitutionally 
affirmed treaty right of the Crees to participate fully in the environmental and social impact 
assessment of development projects in the JBNQA territory. 

61. The Superior Court emphasized the right of the Crees under Section 22 of the JBNQA to participate 
fully in the management, control and regulation of development in JBNQA territory: 

30  JBNQA, par. 22.3.1. 
31  JBNQA, par. 22.5.6. 
32  JBNQA, par. 22.6.1, 22.6.2. 
33  JBNQA, par. 22.6.4, 22.6.5. 
34  S.C. 1992, c. 37. 
35 Moses v. Canada, (2006) QCCS 1832. 
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[TRANSLATION] 

[146]  The provisions of Section 22 are clear; they are intended to ensure to the Crees 
their full participation and the respect of their rights in the management, control and 
regulation of development in the territory.  Thus any assessment or review of the 
impacts of a project must be carried out in compliance with the provisions agreed, 
failing which, the fiduciary duty is violated and the treaty right is emptied of its 
content. 

62. For similar reasons, the Quebec Court of Appeal also found that the CEAA 1992 environmental 
assessment process was incompatible with the process established under Section 22 of the 
JBNQA.36

63. On May 14, 2010, the Supreme Court of Canada (“SCC”) rendered its judgement in Moses.37  The 
majority held that the CEAA 1992 procedure applied in JBNQA territory and was not incompatible 
with Section 22 of the JBNQA.   

64. However, the SCC also held that the CEAA 1992 process must be applied by Canada in compliance 
with Canada’s constitutional duty to consult the Crees on matters affecting their treaty rights.  
Further, the SCC held that the CEAA process must be structured to accommodate the special context 
of a project proposal in JBNQA territory, including the participation of the Cree: 

[45]  … The CEAA procedure governs but, of course, it must be applied by the federal 
government in a way that fully respects the Crown’s duty to consult the Cree on 
matters affecting their James Bay Treaty rights in accordance with the principles 
established in Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, 
[2004] 3 S.C.R. 511, at para. 32, Taku River Tlingit First Nation v. British Columbia 
(Project Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550, and in Mikisew 
Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005] 
3 S.C.R. 388. 

[…] 

[48] Common sense as well as legal requirements suggest that the CEAA assessment 
will be structured to accommodate the special context of a project proposal in the 
James Bay Treaty territory, including the participation of the Cree.   

[Emphasis added] 

65. The minority of the SCC in Moses agreed with the courts below that “[t]he federal process under 
the CEAA, which does not provide for either substantive or procedural participation by the Cree, is 
inconsistent with the provisions of the Agreement and cannot apply”.38

66. The majority and the minority of the SCC disagreed in Moses on the compatibility of the 
environmental assessment procedures under CEAA 1992 and under Section 22.  Nevertheless, they 
agreed, at the very least, that the CEAA process must be structured to accommodate the special 
context of a project proposal in JBNQA territory, including the participation of the Crees.  It was 

36 Moses v. Canada, 2008 QCCA 741; unofficial English translation: [2009] 1 C.N.L.R. 169. 
37  2010 SCC 17, [2010] 1 S.C.R. 557. 
38 Ibid., para. 140. 
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also common ground that Canada has a duty to consult and accommodate the Crees on matters that 
may adversely affect Cree rights under the JBNQA. 

67. In particular, in order to meet the requirements of Section 22, federal environmental laws applicable 
in JBNQA territory must provide for a special status and involvement for the Crees in order to 
protect and give effect to their rights and guarantees under the Agreement. 

68. As to this special involvement of the Crees, Madame Justice Deschamps (dissenting in the result, 
but not with respect to the following issue) stated in Moses:39

The overarching purpose of Section 22 is to ensure the participation of and 
consultation with Aboriginal peoples [i.e. the Crees] at all stages of the 
environmental assessment process while promoting an efficient process …  

[Emphasis added.] 

C. SECTION 24 OF THE JBNQA 

69. Section 24 of the JBNQA establishes a hunting, fishing and trapping regime or “harvesting regime” 
for the Cree, Inuit and Naskapi in JBNQA territory.  This regime was established to protect Native 
harvesting rights, which includes the right to fish, to ensure the sustainable management of wildlife 
resources in JBNQA territory and to provide for the participation of the Cree, Inuit and Naskapi 
beneficiaries in such management. 

70. The regime established by Section 24 of the JBNQA, and the hunting, fishing and trapping rights of 
the Crees provided for therein, are intimately related to the environmental and social protection 
regime established by Section 22 of the JBNQA: 

24.11.1 The rights and guarantees of the Native People established by and in 
accordance with this Section shall be guaranteed, protected and given effect to with 
respect to environmental and social protection by and in accordance with Section 22 
and Section 23. 

71. Paragraph 24.2.1 of the JBNQA provides that the hunting, fishing and trapping regime established 
by and in accordance with Section 24 is subject to the principle of conservation, defined as follows: 

24.1.5 “Conservation” means the pursuit of the optimum natural productivity of all 
living resources and the protection of the ecological systems of the Territory so as 
to protect endangered species and to ensure primarily the continuance of the 
traditional pursuits of the Native people and secondarily the satisfaction of the needs 
of non-Native people for sport hunting and fishing 

72. Hence, federal assessment of projects and federal legislation must comply with the principle of 
conservation in order to protect fish and fish habitat, navigable waters, species at risk, migratory 
birds as well as the physical and biotic environment and ecosystems in JBNQA territory.40

73. In order to give true meaning to Cree treaty rights, the GCCEI/CNG makes strenuous efforts to see 
that projects in Eeyou Istchee are designed and constructed in such a manner as to ensure the 

39 Moses, para. 126. 
40  JBNQA, par. 22.2.2, 21.2.3, 21.7.4, 24.11.1, 24.1.5 and Moses, op. cit. 
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protection of the environment, including through the design and execution of remedial works or 
mitigation measures. For example, in the context of the Rupert River diversion project, major efforts 
were made to ensure that Hydro-Québec would restore the natural potential of the Rupert River, to 
maintain its navigability, to replace hunting camps and to enhance fishing places traditionally used 
by the Crees.  Over the years, the efforts to save the fisheries and other harvesting activities on the 
Rupert River were significant and involved the work of federal and provincial experts in 
collaboration with the Crees.

D. SECTION 28 OF THE JBNQA

74. Section 28 of the JBNQA is entitled “Economic and Social Development – Crees”. It includes, 
among other things, provisions regarding training courses, job recruitment and placement, Cree 
participation in employment and contract and assistance to Cree entrepreneurs. These provisions 
must be implemented with respect to Projects in Eeyou Istchee.41

E. BILL C-38 AND BILL C-45 

75. Bills C-38 and C-4542 are so-called “omnibus” laws adopted in 2012 to implement federal budget 
measures. They also purport to amend or replace certain federal laws, including the CEAA 1992 
and the NEB Act.  

76. The GCCEI/CNG was ready to challenge Bills C-38 and C-45 in court.  However, it was decided to 
first trigger the dispute resolution process provided by the 2008 Cree-Canada New Relationship 
Agreement (the “Dispute”). 

77. The problems associated with applying the Canadian Environmental Assessment Act 201243

(“CEAA 2012”) in JBNQA Territory are set out in a notice of dispute dated September 2013, which 
is confidential under the above-mentioned dispute resolution process.

78. In particular, the federal reviews which led to CEAA 2012 contributed to block the Cree-Canada 
discussions which were ongoing further to the Moses44 judgment on CEAA 1992 and the JBNQA. 
The GCCEI/CNG expect that this mistake will not be repeated and that the current federal reviews 
will instead enhance and accelerate the settlement of the Dispute through a process with the Crees, 
with clear mandates.

79. In addition, the process leading to Bills C-38 and C-45 took place without the consent or consultation 
of the Crees, and without any consultation of the James Bay Advisory Committee on the 
Environment (“JBACE”), as required by paragraph 22.3.24 of the JBNQA and following, in view 
of the clear impacts of these measures on the environmental and social protection regime for the 
Crees provided under Section 22 and on the hunting, fishing and trapping regime under Section 24 
of the JBNQA and despite the Moses and Makivik decisions in respect of meaningful Cree 
involvement. The consultation of the JBACE is a positive treaty and legal obligation incumbent 

41  JBNQA, subsection 28.10. 
42  Bill C-38, the Jobs, Growth and Long-term Prosperity Act, became the Jobs, Growth and Long-term Prosperity Act, S.C. 

2012, c. 19. Bill C-45, the Jobs and Growth Act, became the Jobs and Growth Act, S.C. 2012, c. 31. 
43  S.C. 2012, c. 19, art. 52. 
44 Québec (Attorney General) v. Moses, [2010] 1 S.C.R. 557. 
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upon both provincial and federal levels of government when formulating laws such as those 
amended by Bills C-38 and C-45.

80. The GCCEI/CNG clearly explained45 to the Expert Panel on the Review of Environmental 
Assessment Processes the solutions which should be implemented in Eeyou Istchee, and therefore 
such solutions need not be repeated here. 

F. JBNQA TRIGGERS PREVAIL OVER CEAA TRIGGERS FOR ASSESSMENTS

81. Transmission lines of 75 kV and above, the extraction and processing of energy yielding materials 
and pipelines are all future developments subject automatically to assessment under Section 22 of 
the JBNQA. There can be no lower limits to these thresholds as the JBNQA thresholds prevail over 
those of the CEAA 2012 and NEB Act without exception, considering the paramountcy of the 
Treaty.46

G. CEAA 2012 AND THE NEB ACT: NO ACCOMMODATION OF SPECIAL JBNQA CONTEXT OR CREE 

PARTICIPATION

82. Both CEAA 2012 and the NEB Act presently deprive the Crees of the “special status and 
involvement” required by Section 22 of the JBNQA in environmental assessment processes in 
JBNQA territory.47

83. Both CEAA 2012 and the NEB Act fail to accommodate the special context of a project proposal in 
JBNQA territory, including the participation of the Cree, as required by the JBNQA and the SCC 
decision in Moses.48

84. Moreover, both CEAA 2012 and the NEB Act confer wide discretionary powers on the National 
Energy Board and cabinet (the Governor in Council) without any mandatory participation by the 
Crees at all stages of the process.49

85. In their current form, neither CEAA 2012 nor the NEB Act requires the mandatory participation of 
the Crees at all stages of the process.  Instead, these Acts establish unstructured and discretionary 
administrative regimes infringing upon the treaty rights of the Crees regarding the environmental 
and social protection regime and the hunting, fishing and trapping regime established by and in 
accordance with Sections 22 and 24 of the JBNQA.  Further, this is done without justification. 

86. Section 22 of the JBNQA contains the first modern regime to assess development projects. This 
assessment is done by tripartite and bipartite committees that assess both the environmental and 
social impacts of projects. One of the main objectives of the regime is to ensure that the Cree 

45 http://eareview-examenee.ca/wp-content/uploads/uploaded_files/grand-council-of-the-crees-eeyou-istchee-presentation-
material-for-montréal-oct.-27-2016.pdf; http://eareview-examenee.ca/view-submission/?id=1482442744.6256; 
http://eareview-examenee.ca/wp-content/uploads/uploaded_files/gcceicngbrieffederalassessmentdec222016-2.pdf;  

46  For example, the threshold for International power line without voltage of 345 or more that require a total of 75 km or more 
of new right of way is subsumed by the JBNQA 75 kV threshold.  Therefore, all power lines of more than 75 kV, including 
those which are international or interprovincial, should be assessed. 

47  JBNQA, par. 22.2.2 c). 
48  See Title IV.B hereof. 
49  Numerous discretionary powers are found in the NEB Act. 
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hunting, fishing and trapping rights and rights to participate in development are protected in the 
context of any and all developments in Eeyou Istchee. 

87. It is important to maintain the stability, predictability and certainty of the treaty processes and to 
ensure Cree participation in decision-making. Although each party to the JBNQA is free to change 
its members to such committees, the use of the treaty bodies is beneficial for all; the members gain 
knowledge of the territory and of its ecology, of the social issues at hand, of the people inhabiting 
the territory and of the developments at hand, as well as the cumulative impacts thereof. This paves 
the way to good decisions. 

88. All reviews regarding energy imports and exports, energy supplies and markets, oil and gas projects, 
international or interprovincial pipelines and international or interprovincial power lines which 
affect the Crees and Eeyou Istchee should be done by the JBNQA Section 22 entities with the 
involvement of the Canadian Environmental Assessment Agency, Fisheries and Oceans Canada, the 
Ministry of the Environment and Climate Change Canada, Transport Canada, Natural Resources 
Canada and the National Energy Board, as appropriate. 

89. The application of the treaty processes to all reviews regarding energy imports and exports, energy 
supplies and markets, oil and gas projects, international or interprovincial pipelines and international 
or interprovincial power lines which affect the Crees and Eeyou Istchee would be consistent with 
the requirements of the United Nations Declaration on the Rights of Indigenous Peoples50. 

90. Schedule B presents a summary flow-chart which demonstrates how social and environmental 
assessments and how regulatory processes should be reformed for the JBNQA Territory. 

V. CREE PARTICIPATION UNDER THE CREE OFFSHORE AGREEMENT  

91. As specified in the beginning of this brief, the implementation of any process under federal 
legislation, including under the NEB Act and its regulations, must be consistent with the provisions 
of the Cree Offshore Agreement, in particular its provisions regarding development in the EMR, 
some of which are more fully described below. 

A. ACCESS TO CREE LANDS AND CREE CONSENTS

92. Under the Cree Offshore Agreement, the Crees own approximately eighty percent (80%) of the land 
mass (e.g. islands) in the EMR in the form of fee simple title. Such land is defined in the Agreement 
as “Cree Lands”. 

93. Except as otherwise provided for in the Cree Offshore Agreement, anyone other than a Cree, such 
as industry proponents, may not enter, cross or remain on Cree Lands without the consent of the 
GCCEI or an organization designed by it.51

94. Any proposed development project on Cree Lands must therefore comply with this treaty 
requirement. 

50  See, for example, articles 8 (2), 18, 19, 27, 37 and 38. 
51  Cree Offshore Agreement, s. 7.1.1. 
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B. OVERVIEW OF SPECIFIC REQUIREMENTS RELATED TO DEVELOPMENT IN THE EMR 

95. The Cree Offshore Agreement provides for a number of specific requirements that must be complied 
with before any development project can take place in the EMR. 

Land Use Plans 

96. For example, upon the approval by Canada and the Government of Nunavut of the land use plan 
prepared by the EMR Planning Commission with the participation of the Crees, all government 
departments and agencies, including the NEB, must conduct their activities and operations in 
accordance with this plan.52

97. Among other things, the EMR Planning Commission must review all applications for project 
proposals in the EMR. It must determine whether such project proposals are in conformity with the 
approved land use plan and it must forward the project proposals with its determination and 
recommendations to the appropriate federal and territorial agencies.53

Review of Projects 

98. Paragraph 18.12.7 of the Cree Offshore Agreement provides that CEAA 2012, and any successor 
Legislation replacing that Act, shall not apply within the EMR.

99. With respect to proposed development projects in the EMR, the EMR Review Board, which includes 
Cree representatives, has the following primary functions:54

a) to screen project proposals to determine whether or not a review is required; 

b) to gauge and define regional impacts of a project, such definition to be taken into account by 
the Minister55 in making his or her determination as to the regional interests; 

c) to review the exosystemic and socio-economic impacts of a project proposal; 

d) to determine, on the basis of its review, whether project proposals should proceed, and if so, 
under what terms and conditions, and then report its determination to the Minister; in addition 
the EMR Review Board’s determination with respect to socio-economic impacts unrelated to 
ecosystemic impacts must be treated as recommendations to the Minister; and 

e) to monitor projects in accordance with specific provisions of the Cree Offshore Agreement. 

100. Under Chapter 18 of the Cree Offshore Agreement, all project proposals, save and except those that 
are exempt from the requirement from screening, must be screened by the EMR Review Board to 
determine whether they have significant impact potential.56

52 Ibid., s. 8.5.11. 
53 Ibid., s. 8.5.12. 
54 Ibid., s. 18.2.2. 
55  The Cree Offshore Agreements defines “Minister” as follows: a minister of the government of Canada or a member of the 

Executive Council of the government of Nunavut appointed as minister, as the context requires, responsible for the subject 
matters referred to. 

56  Cree Offshore Agreement, ss. 18.4.1 and 18.3.2, and Schedule 18-1 (Project proposals exempt from screening). 
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101. Further to the screening of the project proposal, the EMR Review Board must indicate to the 
Minister, among other things, whether the project proposal must be reviewed or may be processed 
without a review under the Cree Offshore Agreement. 

102. Where the EMR Review Board indicates to the Minister that a project proposal requires a review, 
the Minister shall: 

a) exceptionally, refer the project proposal to the Minister of the Environment of Canada for 
review by a federal environmental assessment panel in accordance with section 18.6 of the 
Cree Offshore Agreement where, among other things, the project proposal involves a matter 
important national interest, or, the project proposal is to be carried out partly within and outside 
the EMR; or   

b) refer the project proposal to the EMR Review Board for a review of the ecosystemic and socio-
economic impacts in the EMR in accordance with section 18.5 of the Cree Offshore 
Agreement.57

103. Section 18.5 of the Cree Offshore Agreement sets out the provisions for a review of project 
proposals by the EMR Review Board and section 18.6 sets out the provisions for a review of project 
proposals by a federal environmental assessment panel.  

104. Under the Cree Offshore Agreement, the terms and conditions of the EMR Review Board’s project 
certificate must be implemented by all government departments and agencies, including the NEB, 
in accordance with their authorities and jurisdictional responsibilities.58  The Cree Offshore 
Agreement also provides as follows: 

18.9.2 Without limiting the generality of subsection 18.9.1, the terms and 
conditions of EMRIRB project Certificates shall, in accordance with the 
authorities and jurisdictional responsibilities of Government departments and 
agencies, be incorporated in relevant permits, certificates, licences or other 
Government approvals that the Proponent may require. Government 
departments and agencies shall discuss with the EMRIRB how best to 
implement the terms and conditions of EMRIRB project Certificates and may 
provide the EMRIRB with drafts of permits, certificates, licences and other 
Government approvals.  

[Emphasis added.] 

18.9.3 Where an independent decision of a regulatory board contains terms 
and conditions at variance with the terms and conditions of an EMRIRB 
project Certificate, the regulatory board shall provide reasons to Government 
and to the EMRIRB justifying the difference. The Governor in Council shall 
consider both the independent decision of the regulatory board and the 
EMRIRB project Certificate. The EMRIRB project Certificate shall prevail 
unless: 

57  Cree Offshore Agreement, s. 18.4.8. 
58  Cree Offshore Agreement, s. 18.9.1. 
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a) with respect to an independent decision of a regulatory board where 
Government does not have the authority to vary that decision, it is in the 
national or regional interest that the project proceed; 

b) with respect to any other independent decision of a regulatory board, the 
project is considered to be in the national or regional interest and the 
acceptance of the terms and conditions in the EMRIRB project Certificate 
would undermine the viability of the project; or 

c) an amendment to the EMRIRB project Certificate is accepted pursuant to 
subsection 18.8.3. 

If the EMRIRB project Certificate does not prevail, the appropriate terms and 
conditions contained in the EMRIRB project Certificate shall be amended 
accordingly. 

[Emphasis added.] 

105. In addition, the Cree Offshore Agreement provides that where there is a conflict between any EMR 
Review Board certificate and a decision of a regulatory board not falling within subsection 18.9.3 
of the Agreement (see above), the certificate must prevail. 

Impact and Benefit Agreements 

106. Under Chapter 19 of the Cree Offshore Agreement, no major development project, as defined 
therein, may commence until an Impact and Benefit Agreement (IBA) is finalized.59

107. An IBA may include any matter connected with the major development project that could have a 
detrimental impact on the Crees or that could reasonably confer a benefit on Crees. 

108. In addition, an IBA must be consistent with the terms and conditions of project approval, including 
those terms and conditions established pursuant to any development impact review. 

Consultation with the Crees regarding Pipelines

109. It is also worth mentioning that the Cree Offshore Agreement provides that the government must 
consult the GCCEI on certain issues directly affecting the EMR, which includes the granting, 
permitting, approving or authorizing of the construction, operation or abandonment of a pipeline, 
and oil or gas rig or other structure for the exploitation of minerals in any part of the EMR which is 
not Cree Lands.60

59 Subject to certain exceptions. See s. 19.10.1 and 19.10.3. 
60 Cree Offshore Agreement, Chapter 9. 
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VI. OTHER QUESTIONS 

A. LEGISLATIVE TIMELINES FOR REVIEWS

110. The concept of legislating timelines for project reviews is inappropriate. As outlined herein, various 
projects have been reviewed by the treaty bodies (COMEX and COFEX) with no specific 
timelines.61 This has not prevented any acceptable project from being constructed. 

111. In addition, the incorporation of timelines in the legislation and the dictation thereof by an authority 
such as the Governor-in-Council runs contrary to the independence of the entity charged with 
assessing a project. 

B. THE NEB, THE MINISTER AND GOVERNOR-IN-COUNCIL

112. Under NEB Act and CEAA 2012, the NEB, the Minister and the Governor-in-Council (cabinet) 
work in isolation within a process ultimately controlled by the latter. This process is questionable, 
both from a perspective of division of powers and independence, and from the perspective of treaty 
implementation. 

113. For example, the NEB is not the decision-maker with respect to applications for certificates of public 
convenience and necessity for pipeline projects. That decision-making authority has been vested in 
the political level of government. Under these circumstances, not only do the politicians have the 
final say, but they can effectively direct the work of the NEB, as well as the content of its 
recommendations. Additionally, it cannot be said that the NEB continues to be the master of its own 
procedure, traditionally considered as a key feature of independent tribunals. 

114. Another example is the process for approval of power-line projects, which is particularly troubling. 
Basically, there are no hearings at the regulatory stage and a permit is issued without further 
requirements62, except in the case of an international power-line designated by order of the 
Governor-in-Council or an election by the applicant to submit itself to the certificate process63 and 
except in the case of an interprovincial power line designated by the Governor-in-Council.64 This is 
inappropriate. On the contrary, hearings should be automatic with respect to all international and 
interprovincial power lines considering their major impacts on Cree rights and interests. 

115. The role of the Governor-in-Council raises serious questions regarding the institutional 
independence of the NEB. Its structure contravenes basic principles of natural justice, including the 
right to a fair hearing. It is also inappropriate for the Governor-in-Council to be so heavily involved 
at the level of project approval processes from a policy level perspective. 

116. Under the JBNQA, the Governor-in-Council has a limited role. On Category II and III lands, the 
Governor-in-Council may for cause, authorize a development which has not been authorized by the 
JBNQA Administrator or alter the terms and conditions established by the JBNQA Administrator.65

61  Despite the terms of paragraphs 22.6.12 and 22.6.14 of the JBNQA and in view of the experience and the timelines given by 
the JBNQA Administrators. 

62  Note 1 of the Discussion Paper on The Hearing Process explains the origins of the prohibition of public hearings for 
international power lines, which stem from 1990. The justification for this prohibition is unacceptable. 

63  See section 58.11 of the NEB Act. 
64  See section 58.4 of the NEB Act. 
65  See paragraph 22.7.2 of the JBNQA. 
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In such cases, the Administrator may, after consulting COMEX or COFEX, recommend to the 
Governor-in-Council the necessary environmental and social protection measures which should be 
respected by the proponent.66

117. In addition, it is a well-established principle that consultations and accommodations with affected 
Indigenous peoples must take place at all stages of an approval process, whether or not it is provided 
by treaty.67

118. There can be no unilateral decisions of the Minister, the NEB or the Governor-in-Council with 
respect to energy imports and exports, energy supplies and markets, oil and gas projects, 
international or interprovincial pipelines and international or interprovincial power lines which 
affect the Crees and Eeyou Istchee. This is key to achieving and meeting the transparency and 
collaboration principles mentioned herein.

C. NATIONAL ENERGY BOARD GOVERNANCE

119. Where the Crees, their rights, interests and activities or the territory of Eeyou Istchee could be 
affected, there should be no decision made without Cree involvement in respect of energy imports 
and exports, energy supplies and markets, oil and gas projects, international or interprovincial 
pipelines and international or interprovincial power lines. Cree involvement should occur at the 
regulatory stage, as part of and in complement to the environmental and social assessment process 
under the JBNQA. This is consistent with the requirements of the United Nations Declaration on 
the Rights of Indigenous Peoples.68

120. The GCCEI/CNG also offers the following with respect to governance:

a) NEB members should not have to be located in any specific location; 

b) the NEB should ensure it has representation (offices) across Canada;

c) the Chair of the NEB should not also be its CEO; and

d) the NEB should be independent.

121. A solution could be that, once a project has been approved through the treaty process, the Cree 
representatives appointed to the treaty review bodies, or other Cree representatives, are 
automatically assigned as NEB Board members for the regulatory phase. 

122. There can be no automatic NEB permits; for example, the process contemplated by sections 58.11 
and following of the NEB Act, by which the NEB must issue permits unless the Governor-in-
Council orders otherwise (through the certificate process) is clearly inapplicable in Eeyou Istchee, 
as it is contrary to the JBNQA, the Moses decision and the principles of natural justice. 

123. Cree participation should also be ensured over the lifecycle of each projects affecting Eeyou Istchee. 
The Crees should be involved in all stages of the monitoring of the project. 

66  See paragraph 22.7.3 of the JBNQA. 
67  See Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53, [2010] 3 S.C.R. 103. 
68  See, for example, articles 8 (2), 18, 19, 27, 37 and 38. 
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D. NEB MANDATE, REGULATORY FRAMEWORK AND ENERGY MARKETS

124. The Crees also have an interest in decisions regarding imports of natural gas and exports of crude 
oil, natural gas liquids, natural gas, refined petroleum products and electricity where such decisions 
could have effects on any future projects, in Eeyou Istchee or on the Crees, their rights, interests and 
activities or the territory of Eeyou Istchee.  

125. For example, in the 1990s, the Crees intervened before the National Energy Board.69

126. At that time, the GCCEI/CNG emphasized that the JBNQA does not allow new projects other than 
the La Grande Project, but that it only allowed projects in the La Grande System which had been 
previously agreed upon by the parties in Section 8 of the JBNQA. For this reason, the GCCEI/CNG 
believed that Hydro-Québec would have to obtain additional approvals prior to undertaking any new 
projects in northern Québec.  

127. In fact, the GCCEI/CNG maintained that the requirement for new facilities was directly influenced 
by proposed exports. It was argued at the time that Hydro-Québec’s proposed advancement 
amounted to “pre-building” of facilities to support exports. 

128. More recently, considering that Eeyou Istchee possesses considerable undeveloped renewable 
energy potential, primarily wind and hydroelectric, and having regard to Québec’s Plan Nord, the 
GCCEI/CNG has publicly stated70 that the Cree are open to the development of the renewable 
energy resources of Eeyou Istchee, subject to certain principles and conditions, including: 

a) energy development projects must be environmentally and socially acceptable, and subject to 
the environmental and social protection regime of Section 22 of the JBNQA; 

b) the interests of the Cree Nation as a whole, of the various Cree First Nations and of the Cree 
tallymen and hunters must all be protected in the development of the energy resources of 
Eeyou Istchee; 

c) the Crees must be full partners in the development of energy projects in of Eeyou Istchee 

129. Given the importance of Eeyou Istchee and Cree interests therein, an appropriate process should be 
put in place in order for the Crees to participate in the advisory functions of the NEB and its 
authorities over exports and imports. For example, the Crees clearly have an interest in decisions 
under section 119.08 of the NEB Act – the issuance of a licence for the exportation of electricity. 

130. The Canadian society as a whole and the NEB specifically would benefit from Cree input in the 
analysis conducted in the context of the advisory functions of the NEB and its authorities over 
exports and imports relating to Eeyou Istchee. 

131. It would be appropriate to set up a transparent, open-sharing process, which ensures that all parties, 
including the Cree party, benefit from all pertinent information to carry out its analysis. 

69  See Hydro-Québec – Exports of Electricity, [1991] 2 C.N.L.R. 70; Québec (AG) v. Canada (NEB) (F.C.A.), [1991] 3 F.C. 
443 and Quebec (Attorney General) v. Canada (National Energy Board), [1994] 1 S.C.R. 159. 

70  See the Cree Vision of Plan Nord available at http://www.gcc.ca/pdf/Cree-Vision-of-Plan-Nord.pdf. 
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132. The GCCEI/CNG is also concerned with ensuring that the information is presented in an accessible 
manner, to ensure that all consultations and decisions can be understood by the Cree public. 

133. Schedule B presents a summary flow-chart which demonstrates how the regulatory process and the 
assessment of projects should be reformed for the JBNQA Territory.

E. CONSIDERATIONS FOR DECISIONS

134. The discussion paper on “Canadian Public Interest”71 notably states that: 

Considerations that go into the NEB recommendation or decision could include, 
but are not limited to: • Human health; • Safety (e.g. whether the pipeline can be 
constructed, operated and maintained in a safe manner);• Navigation and navigation 
safety; • Soil, soil productivity and vegetation; • Water and air quality; • Fish and 
fish habitat, wildlife and wildlife habitat, including species at risk; • Greenhouse gas 
emissions related directly to the project; • Human occupancy and resource use (e.g. 
impact of project construction and operation on landowners and land users); • 
Traditional land and resource use; • Social and cultural well-being; • Heritage 
resources (e.g. impact of the project on cultural heritage resources); • Infrastructure, 
services, employment and economy; and, • Acoustic environment. 

135. Although these considerations are laudable, in JBNQA Territory, it is the responsibility of COMEV 
to recommend to the JBNQA Administrator the extent of impact assessment and review with respect 
to projects assessed under the social and environmental regime. 72 The JBNQA provides for various 
considerations to be included in the statements of environmental and social impacts.73 These 
considerations prevail over other considerations in JBNQA territory considering the paramountcy 
of the JBNQA. 

F. LAND USE PLANNING

136. It should be noted that the Crees are also involved in land use planning in JBNQA territory, including 
pursuant to the provisions of the Cree-Québec Governance Agreement signed in 2012. 

137. For example, under the Cree-Québec Governance Agreement, the CNG shall establish an Eeyou 
Planning Commission, composed of members of the Cree communities designated by the CNG.74

138. This Commission shall prepare a Regional Land and Resource Use Plan (“RLRUP”), applicable on 
Category II lands.75

139. The Cree-Québec Governance Agreement also provides for mechanisms for the participation of the 
CNG in the preparation by Québec of the Public Land Use Plan (“PATP”) on Category II lands.76

71  See http://www.neb-
modernization.ca/system/documents/attachments/a8852da2d2acd9a66b0b54224ee016b86c5070f7/000/005/198/original/Di
scussion_Paper-Public_Interest_EN.pdf?1484584581 . 

72  Paragraph 22.5.14 of the JBNQA. 
73  Paragraphs 22.5.15, 22.6.8 and Schedule 3 of Section 22. 
74  Cree-Québec Governance Agreement, s. 29. 
75 Ibid., s. 30 
76 Ibid., s. 54 
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140. As for Category III lands, the Eeyou Istchee James Bay Regional Government (“EIJBRG”),77

composed of representatives of the Crees and of the persons, other than the Crees, residing within 
the Regional Government’s territory (sometimes called “Jamésiens”), exercises the functions of a 
Regional Land and Natural Resource Commission, which is responsible for the preparation of a 
Regional Plan for Integrated Land and Resource Development (“PRDIRT”) applicable on such 
lands.78

141. The tools mentioned above, such as the RLRUP, the PATP and the PRDIRT, should also be taken 
into account in the context of all decisions regarding energy imports and exports, energy supplies 
and markets, oil and gas projects, international or interprovincial pipelines and international or 
interprovincial power lines which affect the Crees and Eeyou Istchee. 

142. In addition, any company or project proponent should be required to file with the GCCEI/CNG a 
copy of any application, including a map of the general location of the proposed powerline or 
pipeline and such plans, specifications and any other information that the GCCEI/CNG may require, 
such as a copy of any document submitted to the Attorney General or other relevant authority of 
each province to which said application relates in whole or in part. 

G. SAFETY AND ENVIRONMENTAL PROTECTION

143. Project monitoring is a concern of the GCCEI/CNG. Experience shows that the Crees cannot rely 
solely on outside entities to monitor projects in Eeyou Istchee. The Crees have to be involved in the 
monitoring of projects and all measures are taken to achieve this including through funding 
measures. The Crees have ensured that the various processes and agreements regarding 
hydroelectric, mining and forestry projects carried out in Eeyou Istchee provide for the monitoring 
of projects and will continue to do so. 

144. The Crees live in Eeyou Istchee and have a deep and intimate knowledge of it. Their knowledge 
should be used to ensure proper planning and monitoring of projects. The NEB should not act 
unilaterally as lifecycle regulator of these projects. 

145. The setting up of monitoring committees is a standard practice in the context of mining IBAs. In 
addition, the imposition of conditions designed to protect the public and the environment by 
reducing the risks associated with a project can be helpful. However, compliance and enforcement 
of such conditions can be problematic.  

146. In the context of mining projects carried out in Eeyou Istchee, an example is the Opinagow 
Collaboration Agreement signed between the Crees and a mining company.  It provides for various 
measures that will allow for the development and operation of the mining project on the basis of 
sound environmental practices. The agreement provides for Cree participation in the mine 
environmental management processes and ensures proper transmission of information to the Crees 
through the Environment Committee in which the Crees participate. The agreement also addresses 
the implementation of best available environmental management practices and the development and 
implementation of an environmental management system in consultation with the Environment 
Committee. It also covers environmental monitoring and reporting as well as access to and sharing 

77  The EIJBRG is a municipal body established under the Act establishing the Eeyou Istchee James Bay Regional Government 
(RLRQ, c. G-1.04). 

78  Cree-Québec Governance Agreement, s. 130. 
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of relevant information to both parties including in respect of Cree Traditional Knowledge. The 
proponent must also consult with the Environment Committee in the preparation and 
implementation of its rehabilitation and restoration plan, including progressive restoration.

147. As stated in the Discussion Paper pertaining to Safety Environmental Protection79, the NEB may 
impose or recommend conditions on a project-specific basis designed to protect the public and the 
environment. Project proponents must thereafter comply with applicable conditions before they can 
proceed with the development of their project and must obtain the NEB’s consent to modify such 
conditions. 

148. In JBNQA Territory, it is the responsibility of the Administrator under the JBNQA, further to a 
process involving COMEX, COFEX and/or COMEV, to decide of the terms and conditions upon 
which a given project will be allowed to proceed as per the environmental and social protection 
regime: 

“22.6.15 The Administrator, consistent with the provisions of the Agreement, and in 
particular this Section, and after considering among other possible factors the 
recommendations of the Review Committee or the Review Panel shall : 

a) In the case of an impact statement at a preliminary stage prepared pursuant to paragraph 
22.5.15 or in the case of an inadequate statement, advise the proponent respecting the 
alternatives submitted or, further assessment required, or 

b) In the case of an impact statement submitted at a stage where a final decision may be 
made, decide whether or not on the basis of the environmental and social impact 
considerations the development should proceed and if so upon what terms and conditions, 
including if appropriate, preventive or remedial measures.” 

[Emphasis added.]

149. The Discussion Paper pertaining to Safety Environmental Protection indicates that the NEB Act 
allows the NEB to order a company to take any measure necessary to ensure that the company has 
the ability to pay for the decommissioning of its pipelines. It is also stated therein that the NEB has 
ordered most of the pipeline companies that it regulates to establish a trust or provide a letter of 
credit or a surety bond for their decommissioning funds. These would have to be agreed upon with 
the Crees for developments in Eeyou Istchee. 

150. Cree participation and coordination in any management system and protection or prevention 
program is required at the earliest possible time in any proposed activity or projects conducted in 
Eeyou Istchee. This also applies in the context of the National Energy Board Onshore Pipeline 
Regulations (OPR), which requires companies to operate in a systematic, comprehensive and 
proactive manner in order to manage risk. The OPR requires companies to have fully developed and 
implemented management systems and protection and prevention programs that provide for 
continual improvement.  

151. The Discussion Papers, including the one on Safety and Environmental Protection, also note that 
the Government of Canada announced its initiative to fund and co-develop Indigenous Advisory 
and Monitoring Committees with Indigenous communities to report on commitments and 

79 See 
http://www.neb-modernization.ca/participate/forum_topics/discussion-paper-6-safety-and-environmental-protection .  
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observations during construction and operations. These Committees are being established on a 
project-specific basis.  

152. The GCCEI/CNG welcomes this undertaking by the Government of Canada and submits, in respect 
of Eeyou Istchee, that such Advisory and Monitoring Committees, should be mandatory as they are 
already standard practice. The GCCEI/CNG is also of the view that such committees should exist 
through the entire life cycle of a project and that federal funding should be provided to Indigenous 
communities including the Cree Nation. 

153. The GCCEI/CNG also wishes to bring to the attention of this Expert Panel that the issue of 
cumulative effects generally in projects across Canada is insufficiently considered. There needs to 
be more assessment of upstream and downstream effects of energy projects including with respect 
to effects on indigenous rights and interests.  

H. EMERGENCY PREVENTION, PREPAREDNESS AND RESPONSE

154. The GCCEI/CNG expects that project proponents and other project stakeholders be required to pay 
full compensation and damages in respect of any detrimental impact on hunting, harvesting and 
fishing rights, sacred sites, traditional lands, impacted areas, communities and individuals in the 
unfortunate case of any environmental incident or accident including major spills. The GCCEI/CNG 
does not see the necessity of a limit or cap to the liability of proponents80 in respect of direct or 
indirect impact on or in Eeyou Istchee, even in the absence of proof of fault or negligence on the 
part of the proponent. 

155. Sufficient and adequate funding and support should also be provided to cover all aspects of 
emergency awareness, prevention, preparedness and response; that is from training to execution 
including having appropriate processes, resources, infrastructures and equipment in place.  

I. INDIGENOUS ENGAGEMENT AND CONSULTATION

156. The SCC currently has before it cases which concern the role of the NEB with respect to consultation 
and accommodation issues and the legality of various decisions of the NEB and of the Federal Court 
of Appeal.81 The SCC also recently refused leave to appeal from a decision of the Federal Court of 
Appeal regarding consultation and accommodation issues.82 The facts of these cases stem from 
situations where processes were imposed on Indigenous communities.  

157. These cases demonstrate that the imposition of processes foreign to First Nations is contrary to the 
Canadian public interest. The solution thus lies in the involvement of First Nations at all steps of the 
decisions regarding energy imports and exports, energy supplies and markets, oil and gas projects, 
international or interprovincial pipelines and international or interprovincial power lines. 

80  For greater certainty, this includes companies that are authorized under the NEB Act to construct or operate a pipeline.  
81  See Chippewas of the Thames First Nation v. Enbridge Pipelines Inc., et al., SCC 36776, Hamlet of Clyde River, et al. v. 

Petroleum Geo-Services Inc. (PGS), et al., SCC 36692 and Saulteau v. Attorney General of Canada et al, SCC 36677.
82  See Gitxaala Nation v Canada, 2016 FCA 187; leave to appeal refused at the Supreme Court of Canada on February 9, 2017 

– see SCC 37201. 



30. 

J. PUBLIC PARTICIPATION

158. Through the JBNQA, the Crees are automatically involved in the decision-making process and may 
make representations to COMEX or COFEX83. There is no need to ask permission except for Cree 
individuals who shall be authorized by the respective Cree communities. 

159. The requirement, under the NEB Act, to obtain intervenor status from the NEB, to participate in 
hearings is incompatible with the JBNQA, the Cree Offshore Agreement as well as with other rights 
and interests of the Crees. 

K. THE HEARING PROCESS

160. The JBNQA already provides for a hearing process in the context of the COMEX and COFEX 
review of projects. This hearing process has been applied for more than 40 years now. 

161. The Cree Offshore Agreement also provides that the EMR Review Board may conduct its review 
by means of public hearings.84

162. It would be appropriate to ensure that the treaty bodies conduct hearings in Eeyou Istchee with the 
support of the expert members of the NEB.

163. There should always be hearings for projects, whether it be for energy imports and exports, energy 
supplies and markets, oil and gas projects, international or interprovincial pipelines or international 
or interprovincial power lines, which affect or may affect the Crees and Eeyou Istchee. This is not 
currently the case under the NEB Act. 

L. LAND COMPENSATION

164. When a treaty provides for land compensation mechanisms, such mechanisms prevail over any other 
land compensation mechanisms. 

165. Section 5 of the JBNQA provides for a detailed land compensation regime (in land or money), in 
particular, for Category I and II lands. In addition, among other things, paragraph 5.1.7 A) d) of the 
JBNQA also provides for specific requirements with respect to pipelines and transmission lines. 

166. Although it can be useful to discuss with the proponent in cases where land compensation is 
required, the Nation-to-Nation relationship of the Crees with Québec and Canada cannot be 
circumvented through the application of the NEB Act, including its provisions regarding the 
Pipelines Claims Tribunal. Likewise, no company within the meaning of the NEB Act may operate 
outside of the treaty processes which apply in Eeyou Istchee.  

VII. CONCLUSION 

167. Any legislation relating to the modernization of the NEB must respect Cree treaty rights. Any such 
legislation should include the following provision:

83  See for example paragraph 22.6.12 of the JBNQA. 
84  Cree Offshore Agreement, s. 18.5.3. 
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For greater certainty, nothing in this Act shall be construed so as to abrogate or 
derogate from the protection provided for existing aboriginal or treaty rights of the 
aboriginal peoples of Canada by the recognition and affirmation of those rights in 
section 35 of the Constitution Act, 1982 

168. The following principles are well-established in Eeyou Istchee through treaties and precedents. They 
are in line with the United Nations Declaration on the Rights of Indigenous Peoples. They apply to 
all development projects, including international or interprovincial pipeline facilities, international 
and interprovincial powerline facilities, oil and gas, as well as related exports and imports which 
affect the Crees and Eeyou Istchee: 

a) all resource development projects may only proceed if the Crees consent thereto and if they 
are consistent with the land use plans applicable in Eeyou Istchee; 

b) Cree consent must be reflected in an agreement which also sets out remedial measures, 
participation, planning, consultation and accommodation measures, joint monitoring, the 
setting-up of committees to ensure a continued dialogue, emergency and preparedness 
measures, decommissioning and post-closing procedures and various socio-economic 
measures beneficial for the Crees; 

c) sufficient funds must be set aside by the proponents and the federal and provincial 
governments and the necessary support has to be provided in order to ensure the proper 
decommissioning and post-closing monitoring of the projects; 

d) where a treaty provides for a land replacement or compensation mechanism, for example in 
Category I and II lands of Eeyou Istchee, such mechanism should be implemented as it prevails 
over other mechanisms; 

e) the environmental and social assessment and review of projects must take place in accordance 
with the applicable treaty processes which provide for automatic and systematic Cree 
participation and involvement in the decision-making, with no time limit and mandatory 
hearings, the treaty process prevailing over any other processes; 

f) the NEB and the Minister of Natural Resources should contribute to the treaty mechanisms by 
providing their expertise to the treaty bodies;  

g) there should also be automatic Cree participation during the regulatory process phases and in 
any decision-making process regarding exports and imports of energy, electricity and oil and 
gas; 

h) if the project is approved, and during its lifetime, the agreement shall be implemented, notably 
in particular, through the committees set up to ensure a continued dialogue, and to address all 
issues related to remedial measures, participation, planning, consultation and accommodation 
measures, joint monitoring, and socio-economic measures beneficial for the Crees; and 

i) at the end of the lifetime of the project, the project should be decommissioned in the 
appropriate manner and post-closing measures should be implemented with the necessary 
funding and technical support, the whole with Cree involvement and participation. 
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169. At present, the roles of the NEB, of the Minister and of the Governor-in-Council under the NEBA 
and CEAA 2012, who work in isolation, do not accommodate the special treaty status of the Cree 
Nation of Eeyou Istchee and of the territory of Eeyou Istchee. 

170. There must also be a mechanism to ensure Cree involvement and transmittal of information for the 
purposes of the advisory functions of the NEB, the whole in compliance with the JBNQA, in 
particular, Section 22. 

171. The GCCEI/CNG considers that the processes applicable to NEB projects, exports and imports and 
the advisory functions of the NEB should be integrated into the treaties applicable in Eeyou Istchee 
by way of amendments to such treaties and that the legislation should reflect these treaty 
amendments 
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