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A. Who we are  

The Tsilhqot’in Nation, or People of the River, have occupied our ancestral nen (land) since time 

immemorial. We have never ceded or surrendered our rights or title to our Territory.  We depend 

on clean lakes and rivers that carry wild and stocked fish, and a healthy environment that 

supports wildlife such as moose, deer, elk and fur-bearing animals, and plants, berries and 

medicines. We continue to rely upon our territory to provide for us, and we have a sacred 

responsibility to protect our lands and waters for future generations.  Our future is as firmly tied 

to the nen as our past.  We will continue to sustain our communities from our nen and resources 

and in doing so ensure the survival of our culture and the Tsilhqot’in language. 

 

The Tsilhqot’in Nation is made up of six Tsilhqot’in communities: Xeni Gwet’in First Nations 

Government (Nemiah), Yunesit’in (Stone), Tl’esqox (Toosey Band), Tl’etinqox (Anaham), Tsi 

Del Del (Alexis Creek), and ?Esdilagh (Alexandria). Our ancestral nen (land) includes the dzelh 
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(Coast mountains) and the ?Elhdaqox (Fraser River), in what is recognized now as the central 

interior of British Columbia (see Figure 1). 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 1: 

Approximate 

Tsilhqot’in 

Territory Map 

in Context of 

British 

Columbia 

 

To this day, the Tsilhqot’in people have a strong traditional culture, including language. Many of 

our Elders do not speak English, and we continue our traditional practices of hunting and 

trapping, fishing for salmon, trout and other species, and gathering traditional foods, teas and 

medicines. Closely tied to these activities are cultural education for our youth, spiritual 

ceremonies, and sharing with others on the land, including our First Nation neighbours and non-

First Nations. Special intact areas are vital to transmit our culture to future generations. 

 

In the Chilcotin War of 1864, our War Chiefs stopped the construction of a road from Bute Inlet 

into our Territory that was intended to facilitate the gold rush. They did so because of threats of 

small pox against our people and to protect our lands from incursion. Our Chiefs were arrested 

by the colonial government under false pretenses and subsequently tried and hanged. To this day, 

we carry this sacrifice close to our hearts, honouring the Chiefs that gave their lives to protect 

our lands and our Tsilhqot’in way of life. October 26, the day five of our Chiefs were wrongfully 

executed, marks Lhats’as?in Memorial Day, an important reminder for us to continue to be 

unwavering in our commitment to uphold our responsibility to our ancestors and to our future 

generations of Tsilhqot’in people. 

 

Our fight to protect our Territory and to have our rights respected carries on to this day. In June 

2014, we won a declaration of Aboriginal title to part of our Territory from the Supreme Court of 

Canada, which is shown in Figure 2. This was the first (and so far is the only) such declaration in 

Canada.  We are now working to implement our Aboriginal title in the Proven Title Area and to 

secure recognition and respect for our Aboriginal rights and title in the remainder of our 

Territory. 
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Figure 2: Tsilhqot’in Territory approaching Teztan Biny 

 

B. NEB Mandate, Decision-Making and Role of Aboriginal Peoples in Decision-

Making  

The NEB Modernization Terms of Reference include the topics of Mandate, Decision-Making 

and the Role of Aboriginal Peoples in Decision-Making. These topics are closely related so we 

will address them together.  

 

Our recommendations on how to change the NEB mandate and decision-making functions are 

for lands for which there is no court declaration of Aboriginal title or agreement with the Crown 

recognizing Aboriginal jurisdiction. In our Proven Title Area, we have primary jurisdiction over 

the approval of projects, including those that would normally fall under NEB jurisdiction. The 

federal Crown will need to adapt to this reality. We are open to pursuing negotiations on a 

collaborative approach to decision-making on applications for projects that would extend outside 

the Proven Title Area and that would therefore also require an NEB or federal Cabinet approval.  
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1. Lack of Public Confidence in the NEB 

There is a fundamental lack of confidence amongst Aboriginal peoples, including Tsilhqot’in, in 

the ability of the NEB to critically review and assess whether major pipeline projects are 

consistent with the constitutional rights of Aboriginal peoples and otherwise in the public 

interest.  

 

About ninety percent of the NEB’s funding comes from the proponents that it regulates.
1
 The 

more supportive it is of energy development and project proponents, the better funded it is. Many 

of the NEB members have spent years of their career on the proponent side of the oil and gas 

industry.  

 

Our concerns about NEB pro-industry bias increased in 2016 when the media discovered, 

following the NEB’s initial denial of the fact, that NEB members and other staff had met with 

TransCanada’s consultant Jean Charest and discussed TransCanada’s project, Energy East (in 

addition to meeting with other Quebec businesspeople on this subject).
2
 

 

The NEB has, to our knowledge, never rejected a project based on Aboriginal concerns.  

 

Together, these facts make it clear that the NEB strongly prioritizes the development of the 

energy industry over Aboriginal rights, social values, and environmental values, all of which are 

relevant to deciding whether a project is truly in the “public interest”. 

 

The NEB’s bias in favour of projects and its limited understanding of “public interest” is 

apparent in its reports for the Northern Gateway and Kinder Morgan projects. Although lengthy, 

these reports ultimately failed to critically assess environmental impacts, impacts on Aboriginal 

and treaty rights, or the effectiveness of the proposed project mitigation measures. 

 

In its Summary of Recommendations for the Kinder Morgan Project, the NEB Panel expressly 

confirmed that its primary consideration in deciding whether the Project was in the public 

interest was whether the Kinder Morgan pipeline could be built safely:   

 

To set the context for its recommendation, the overarching consideration for the Board’s 

public interest determination was: can this Project be constructed, operated, and 

maintained in a safe manner.
3
 

 

The Tsilhqot’in agree that safety is a critical consideration, and that the NEB is Canada’s most 

expert body for deciding whether a pipeline can be built safely. However, the NEB’s 

prioritization of this issue above all other public interest considerations, such as environmental 

impacts and Aboriginal concerns, is inappropriate and inconsistent with section 35 of the 

Constitution Act, 1982.  

 

                                                           
1
 https://www.neb-one.gc.ca/bts/cstrcvr/index-eng.html 

2
 See for example: http://www.nationalobserver.com/2016/08/05/news/not-only-charest-energy-east-panel-held-

private-meetings-quebec-business-leaders 
3
  NEB Report, Trans Mountain Expansion Project, May 2016, p. xi 
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2. Environmental Assessments 

The NEB holds expertise in pipeline construction and operation, which it should contribute to 

Environmental Assessments (“EAs”) for proposed pipeline projects.
4
 However, just like other 

development projects, pipeline projects can have a broad range of complex effects. Therefore, 

pipeline project EAs require expertise on many other subjects, such as wildlife, fisheries, 

wetlands and vegetation, and traditional Aboriginal land uses. Those other subjects lie outside of 

core NEB expertise, and more within the expertise of other federal departments and agencies, or 

in the case of impacts on Aboriginal traditional land uses, outside of the federal government 

altogether. It would not make sense to try to duplicate within the NEB expertise that already 

exists in other federal departments or agencies, or with Aboriginal peoples.  

 

Thus, the NEB should no longer conduct or lead EAs. Rather, EAs for projects that involve NEB 

jurisdiction (“NEB Projects”) should be subject to the same federal EA regime as all other 

projects. The Tsilhqot’in Nation recommends this change for all NEB Projects, whether the NEB 

is the final decision-maker or is simply recommending for or against the project to the federal 

Cabinet under section 52 of the NEB Act, as was the case with the Kinder Morgan and Northern 

Gateway projects.  

 

On our approach, NEB members would take part in conducting the EA review, but the Canadian 

Environmental Assessment Agency (“Agency”) (or any entity that may in time replace it) would 

coordinate the EA and ensure that all critical areas of expertise are represented in the review 

team or on the review panel. The EA for a pipeline project would likely involve some unique 

considerations, such as unique construction safety issues, and whether there is sufficient 

economic demand for the proposed new pipeline, but otherwise the federal EA would assess 

NEB Projects on the same criteria as other types of projects.   

 

In December 2016, the Tsilhqot’in made extensive submissions in the Federal EA Review about 

how to improve the federal EAs. We won’t repeat those submissions here, but our key 

recommendations included the following: 

 

a) making project reviews more scientifically rigorous; 

b) making sustainability the guiding EA decision-making principle; 

c) meaningfully including Aboriginal peoples in EAs; and 

d) respecting Aboriginal decision-making about projects that affect their section 35 rights. 

 

                                                           
4
 The NEB potentially holds expertise on the economics of pipelines as well but agrees with NEB Modernization 

Review participant Marc Eliesen that the NEB’s current methodology for assessing the economic benefits of 

pipelines is deficient. 
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3. Decision-Making Roles on NEB Projects 

The NEB is currently the decision-maker on smaller projects, while federal Cabinet holds final 

decision making authority on larger projects, such as the Northern Gateway, Kinder Morgan, and 

Energy East projects. The Tsilhqot’in Nation accepts the current allocation of decision-making 

responsibility as between those two federal entities, subject to Aboriginal decision-making 

authority, which we discuss further below. 

 

The Tsilhqot’in agree with Cabinet retaining final say for the federal government on whether 

major projects should proceed because those decisions are inherently political. Furthermore, the 

NEB has a natural bias in favour of the energy industry, and it lacks the full expertise required to 

assess the many complex factors that will weigh for and against projects.  

 

The Tsilhqot’in agree with the NEB continuing to make final decisions on behalf of Canada on 

smaller projects because those will often be less controversial, and there is no body better 

equipped to make a decision on Canada’s behalf than Canada’s national pipeline regulator. 

 

However, the Tsilhqot’in seek some significant changes to the NEB’s mandate. First, as 

discussed above, even where it is the final decision-maker, the EA to inform that decision should 

be led by the Agency rather than the NEB. This way, the EA review team can include NEB 

expertise but also draw as needed on other relevant areas of expertise, and the EA will not be led 

by an inherently pro-energy sector institution and subject to reasonable public concerns of bias.  

 

Second, on projects for which the federal Cabinet is Canada’s final decision-maker, the NEB 

should no longer make recommendations to Cabinet under section 52 of the NEB Act about 

whether a pipeline is in the “public interest”. The NEB has no particular expertise in the “public 

interest”, and “public interest” is best assessed with a thorough EA, rather than with a separate 

NEB determination on the subject.  

 

Moreover, under the current legislative scheme, section 52 public interest determinations are 

unavoidably premature, because the NEB assesses public interest before Crown-Aboriginal 

consultation is complete.
5
 This should not be happening. It is impossible to determine whether a 

project is desirable from a societal perspective before the Crown has fully assessed potential 

impacts on section 35 rights and whether and how those rights can be reasonably accommodated. 

Where rights cannot be reasonably accommodated, the project is not in the public interest and 

should be rejected. Therefore, neither the NEB nor any other Crown entity should be concluding 

that projects such as Kinder Morgan or Northern Gateway are in the public interest until 

consultation is complete.   

 

Third, the NEB/federal Cabinet need to understand and respect that Aboriginal governments are 

a third order of government that also hold decision-making responsibility for NEB Projects that 

stand to affect section 35 rights.  

 

                                                           
5
 It is apparent from the Federal Court of Appeal’s decision in Gitxaala v. Canada, 2016 FCA 187 that consultation 

is not complete when the NEB issues its project report. There will inevitably be significant outstanding issues that 

require additional, direct engagement by the Crown with affected Aboriginal peoples. 
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The United Declaration on the Rights of Indigenous Peoples, which Canada adopted without 

reservation in May 2016, confirms the need for EA decision-making that a) is truly inclusive of 

Aboriginal peoples and b) respects Aboriginal decision-making on projects. In particular, 

Articles 18 and 32(2) state: 

 

18. Indigenous peoples have the right to participate in decision-making 

in matters which would affect their rights, through representatives 

chosen by themselves in accordance with their own procedures, 

as well as to maintain and develop their own indigenous decision-making 

institutions. 

… 

32(2) States shall consult and cooperate in good faith with the indigenous peoples 

concerned through their own representative institutions in order to obtain their free and 

informed consent prior to the approval of any project affecting their lands and territories 

and other resources, particularly in connection with the development, utilization or 

exploitation of mineral, water or other resources. 

 

The federal government needs to acknowledge that just as it makes decisions on whether a 

project is acceptable, so do Aboriginal governments. We are a third order of government, 

accountable not only to our constituents, but also to our ancestors and future descendants for how 

we take care of our Territory and all of its natural wealth.   

 

The Tsilhqot’in are open to considering having their decision-makers discuss their proposed 

decisions on NEB Projects with the federal government and the NEB, and to making the effort to 

try to resolve disagreements that stand in the way of consistent decisions. 

 

Rest assured that we are not anti-development. We seek economic well-being like all other 

Canadians. We welcome beneficial and respectful business partnerships to pursue development 

projects in our Territory. However, we gauge the benefits of projects not just on their economic 

implications, but rather through a holistic and multi-generational lens. Industry and Canada need 

to respect this fact, and we urge Canada to follow our approach in this regard when it comes to 

NEB Projects, for the well-being of Canadians and our shared environment. 

 

 

4. Greater Transparency in Project Decisions  

 

In order to regain the trust of Aboriginal peoples and other Canadians, decision-making by both 

the federal Cabinet and the NEB on NEB Projects must become far more objective and 

transparent. In keeping with the Tsilhqot’in’s submissions in the Federal EA Review, Parliament 

should replace the current vague “public interest” criterion with explicit, legislated criteria to 

guide NEB and Cabinet decisions on whether to approve NEB Projects. These criteria should be 

focused on assessing sustainability, i.e. whether a proposed project would meet the needs of the 

present, without compromising the ability of future generations to meet their own needs.
6
 The 

                                                           
6
 This is how “sustainable development” is defined in CEAA 2012, S.C. 2012, c.19, s. 52. 
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criteria would need to be developed with Aboriginal and public input, and would need to be 

periodically revisited, to ensure that they continue to reflect societal values.  

 

Greater objectivity and transparency will also be fostered by requiring the federal decision-maker 

– be it the NEB or federal Cabinet - to explain its decision with written reasons. Specifically, 

they should be required to explain which factors they took into account (and if Canada develops 

legislated criteria for decision-making, how those factored into the decision).  Reasons should 

also explain how the Crown’s duty to consult and accommodate was fulfilled, or if not, why not, 

as Aboriginal peoples need to understand this when their constitutional rights stand to be affected 

by a project.  

 

5. Indigenous Engagement 

In the case of NEB Projects for which the NEB is the final federal decision-maker, it has often 

been unclear who is responsible for consulting with Aboriginal peoples and when consultation is 

to take place. The NEB has not taken full responsibility for consultation or for assessing the 

adequacy of consultation prior to its decision-making, while the federal Crown tends to rely 

entirely on the NEB review process and refuses to engage in its own, “direct” Crown 

consultation with Aboriginal groups where the NEB is the final decision-maker. This situation is 

exemplified by the NEB cases of Clyde River and Chippewas of the Thames,
7
which have made 

their way up to the Supreme Court of Canada. 

 

The lack of clarity about how the duty to consult is satisfied where the NEB is the final federal 

decision maker is very problematic and sometimes leads to Aboriginal concerns falling through 

the cracks. The NEB regime must be revamped to provide certainty and transparency about who 

is discharging the Crown’s duty to consult, and at what stage.  

 

The NEB review process and EAs for NEB Projects can effectively cover off many relevant 

consultation issues, but they will generally not suffice to fully satisfy the Crown’s consultation 

and accommodation obligations. While the NEB review process and the EA can effectively 

identify Aboriginal concerns with a project and develop project mitigation measures to address 

some of those concerns, other issues are unlikely to be addressed by the NEB or the EA. For 

example: 

 

a) The strength of the section 35 rights claims is key to determining the appropriate level of 

consultation and accommodation, but strength of claim is not normally determined by the 

NEB or in an EA. 

 

b) An Aboriginal group may seek accommodations other than project mitigation measures, 

such as economic accommodation for impacts to a reasonably asserted Aboriginal title 

right, or measures outside of the project area to offset cumulative effects on the 

environment and the group’s ability to exercise their harvesting rights. The NEB 

normally does not have the jurisdiction to provide such accommodations. 

                                                           
7
 Hamlet of Clyde River v. TGS-NOPEC Geophysical Co. ASA (TGS), 2015 FCA 179 and Chippewas of the Thames 

First Nation v. Enbridge Pipelines Inc., 2015 FCA 222 (Appeals in both cases were heard by the Supreme Court of 

Canada on November 30, 2016, and its judgments are under reserve.) 
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Thus, on these and other issues, “direct” Crown-Aboriginal consultation (i.e. consultation by 

Crown representatives other than the NEB) will need to supplement the EA and any engagement 

between the NEB and Aboriginal groups.  Therefore, the NEB should be required to 

communicate clearly and early on in its review process which consultation issues it will and will 

not address, so that the federal government and Aboriginal groups can consult on those matters 

in other forums. 

 

A second important reform to promote fulfillment of the Crown’s duty to consult and 

accommodate on NEB Projects is to expressly make the NEB responsible for assessing for 

adequacy of consultation and accommodation before it makes any final decisions on NEB 

Project applications. Where an Aboriginal group has been engaging with the NEB and has taken 

the position that consultation and/or accommodation remain deficient, the NEB should not 

approve a project without explicitly assessing, through written reasons, why the duty has been 

discharged.  

 

Furthermore, as discussed above, NEB Projects that require NEB approval also require the 

approval of the Aboriginal groups for whose territory they are proposed.  

 

In order for the NEB to fulfill its engagement and consultation assessment obligations in an 

informed manner, it needs to become more sensitive to, and understanding of, Aboriginal rights 

and concerns.  The NEB should receive training (developed and delivered by a diverse team of 

Aboriginal peoples) to better  understand matters such as the significance of treaty and 

Aboriginal rights to Aboriginal peoples, the challenges that cumulative effects of development 

pose to rights and cultural survival, the significance of “temporary” losses of harvesting 

opportunities to the transmission of intergenerational traditional knowledge, the impacts of 

residential schools on Aboriginal traditional knowledge, practices and culture, and non-monetary 

core values that inform Aboriginal perspectives on land and resource decision-making.  The 

NEB should also be supported by an Aboriginal advisory group that could advise on Aboriginal 

issues that may arise in project reviews.  

 

Capacity funding is also an issue. The Tsilhqot’in and other Aboriginal groups need adequate 

capacity funding to engage in depth on projects that stand to adversely affect their constitutional 

rights. We should not have to, and generally cannot afford to, spend our own resources to try to 

protect our rights from development applications by third parties.   

 

Current funding levels are often inadequate. The NEB Modernization should provide for 

adequate capacity funding for Aboriginal groups who seek to gather and share information, 

evidence and views in project reviews. This funding should come from proponents, as 

meaningful engagement is an unavoidable cost of doing business on lands subject to 

constitutionally protected land, resource and traditional land use rights.  

 

6. Project Review and Decision-Making Timelines 

The current legislated timelines for reviews and decision-making on projects need to become 

more flexible, as the current rules often make it hard to extend the review period, and Aboriginal 
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groups should not bear the burden of having to push for extensions of time to ensure that the 

Crown properly discharges its duty to consult.  

 

Contrary to what the current legislation implies, there is no single appropriate timeline for a 

project review. The reasonable length of time will depend on various factors, including 

complexity of the project and its impacts, the severity of potential impacts on section 35 rights, 

the speed with which the proponent fills information gaps, and the level of public concern with a 

project. Therefore, Parliament may set guidelines, but the length of each EA should be set by the 

Agency, and the Agency should maintain flexibility to extend EAs as needed.  

 

The legislation must also provide the decision-maker, be it the NEB or the federal Cabinet, with 

clear discretion to extend their decision-making period as required to ensure that the Crown has 

satisfied its duty to consult and accommodate prior to a project approval.  

 

The Crown and the NEB can reduce the length of time for project reviews by making a practice 

of providing adequate capacity funding and commencing engagement with affected Aboriginal 

groups on procedural and substantive issues early on all relevant issues.  

 

C. Compliance, Enforcement and Monitoring  

1. Stronger Compliance Enforcement 

The NEB is not being strict enough in enforcing its rules and project conditions. When a pipeline 

operator is not complying with rules or conditions, the NEB often just issues an order requiring 

the practice to change. Sometimes it fails to even order compliance, and simply issues guidance 

on how the problematic practice should change.  Rarely does the NEB impose any penalties for 

non-compliance. Adverse consequences for companies that fail to exercise due diligence or that 

deliberately seek to cut costs are essential to deterring these problematic behaviours.  

 

The NEB should consistently impose cost or other consequences on companies that fail to 

operate pipelines in a safe and environmentally sound manner. Furthermore, these consequences 

must be more than symbolic: the NEB must ensure that these consequences are significant 

enough to encourage due diligence and compliance by pipeline operators. 

 

2. Better Data on Pipeline Failures 

Pipeline failures are a real concern in Canada. There have been a number of such failures in 

recent years, and accurate risk assessment needs to be completed for all new proposed pipeline 

projects. However, the NEB’s database on past pipeline failures in Canada is currently 

inadequate to allow for statistically reliable risk assessments of environmental impacts from 

pipeline failures, and the data is incomplete relative to the equivalent American data set (which is 

held by the Pipeline and Hazardous Material Safety Administration) in terms of details and 

temporal scope.
8
  

 
                                                           
8
 The gaps in the NEB’s dataset are explained in an unpublished article by C. Belvederesi, M. S. Thompson, and P. 

E. Komers, “Environmental Consequences of Oil and Gas Pipeline Failures Cannot be Quantified in Canada”. The 

article has been submitted for publication in the journal Environmental Reviews. 
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The NEB needs to fill this data gap to increase our understanding of pipeline failures and help 

reduce this risk in the future.  

 

3. Improved Public Access to NEB Data on Pipelines  

NEB data on pipeline failures, pipeline monitoring, and proponent compliance with project 

conditions needs to become more accessible and reader-friendly. These improvements to 

information sharing would increase public confidence in the NEB work overseeing pipelines. 

 

4. Aboriginal Involvement in Pipeline Monitoring 

We stress the importance of including Aboriginal peoples in project monitoring as well as 

compliance and enforcement. We must have input into the development of monitoring programs, 

and our interested and qualified members should be hired on a priority basis to conduct 

monitoring work for the proponent and the Crown or an independent monitor. This involvement 

will help build our confidence in the monitoring and the reporting on project impacts.  

 

5. Compensation for Harms to Section 35 Rights Resulting from Project 

Accidents/Malfunctions 

The NEB’s approach to taking security from proponents should be expanded to ensure that 

proponents hold insurance or contribute to a single federal fund to provide compensation to 

Aboriginal peoples for harms to their rights that may arise from NEB Project accidents or 

malfunctions.  Compensation would be in respect of established or reasonably asserted section 

35 rights. It would cover economic losses but also, and often more importantly, non-pecuniary 

harms that Aboriginal people experience from such events, such as psychological and cultural 

harms.  

 

Canada’s legal system recognizes the right to compensation for non-pecuniary harms in many 

circumstances. Although dollars will never compensate for harm to culture, way of life, and 

environmental health, compensation would at least acknowledge the very real, unique harms that 

Aboriginal peoples experience from environmental disasters, and it would provide us with the 

means to try to address those harms with measures such as counselling, healing ceremonies and 

cultural programs.  

 

The rules for administering claims for section 35 rights compensation should be developed 

collaboratively with Aboriginal peoples, and should be designed to be fair and as simple and 

expeditious as possible.  

 

D. Concluding Remarks 

We are encouraged by the fact that this review is taking place and we realize that the Panel has a 

challenging task in balancing diverse viewpoints from across Canada. 

 

We also know that to address the sometimes daunting task of reconciliation with Aboriginal 

peoples means embarking down a new path. We encourage the Panel to consider that 

recognizing Aboriginal peoples as Nations, with our own governments, institutions, jurisdiction, 
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and laws, is the path to certainty. We also expect that those working within the NEB may be 

resistant to it no longer leading EAs. 

 

However, the status quo lacks legitimacy for Aboriginal peoples and much of the Canadian 

public. The NEB was not established to hold all of the expertise required to comprehensively 

assess environmental impacts of projects, nor has it evolved to do so. It does not embody all of 

the values that factor into Canadians’ 21
st
 century understanding of the “public interest,” nor 

could an industry-funded entity ever assess the pros and cons of energy projects with adequate 

impartiality. Lastly, the NEB fails to represent the Aboriginal governments that also need to have 

a decision-making function when it comes approving or rejecting projects in their own territories.  

The recommendations made here would help the NEB regain its original focus and the public 

trust on the critical matter of pipeline safety, and ensure its ongoing relevance and legitimacy. 

 

Sechanalyagh (thank you). 

 


