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FEDERAL ENVIRONMENTAL ASSESSMENT FOR THE FUTURE 
ECOJUSTICE SUBMISSIONS TO THE ENVIRONMENTAL ASSESSMENT REVIEW PANEL 

We thank you for the opportunity to provide our thoughts on the appropriate regime to replace 
the Canadian Environmental Assessment Act, 2012.1 We trust that you will carefully consider 
this submission in preparing your final report to the Minister of the Environment and Climate 
Change.  

As you are aware, we have provided five short discussion papers and oral presentations to you: 

1. Melissa Gorrie presented our position on compliance, enforcement, follow-up and 
monitoring on September 26, 2016 in Edmonton; 

2. Joshua Ginsberg presented our position on clarity in environmental assessment 
standards on November 8, 2016 in Ottawa; 

3. Kaitlyn Mitchell presented our position on scoping and screening on November 9, 
2016 in Toronto; 

4.  Barry Robinson presented our position on judicial review and credible and 
transparent decision making on November 21, 2016 in Calgary; and  

5.  Kegan Pepper-Smith presented our position on climate change considerations in 
environmental assessments on December 12, 2016 in Vancouver. 

Ecojustice’s primary position is that federal environmental assessment in Canada is broken. 
There is a lack of public trust in the process, which has industry providing the science for the 
assessment, and the public shut out from important aspects of the review. The Federal 
assessment regime does not apply to all of the proposals it should. The current process also 
features decisions to proceed with projects that are predicted to have significant adverse impacts 
in secret, with no reasons. This must change. 

We are confident that you will provide a new vision of both the purposes and processes of 
federal environmental assessment in your report. Environmental assessment should be guided by 
clearly articulated principles.2 We hope this paper will help you in developing your 
recommendations to the Minister of Environment and Climate Change.  

                                                                 

1 SC 2012, c 19, s 52 [“CEAA 2012”]. 
2 Boyd, David, Cleaner, Greener, Healthier: A Prescription for Stronger Canadian Environmental Laws 
and Policies (UBC Press, 2015). 
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SUSTAINABILITY ASSESSMENT 

Like many other groups, we urge you to recommend that Canada shift away from environmental 
assessment for the purpose of mitigating adverse impacts of proposed projects.3  Instead, the new 
assessment regime should focus on a sustainability assessment of policies, plans and projects that 
fosters the strongest feasible positive contributions to lasting wellbeing while avoiding 
significant adverse effects.4 While this framework informs our suggestions below, we are not 
offering a detailed recommendation as to what that sustainability assessment framework would 
look like.  That issue has been thoroughly covered in the proceedings of the Federal 
Environmental Assessment Reform Summit and the various writings of Robert Gibson and 
others.5  

 

                                                                 

3 Environmental Planning and Assessment Caucus of the Canadian Environmental Network, “Achieving a 
Next Generation of Environmental Assessment” (December 14, 2016), online: 
http://rcen.ca/sites/default/files/epa_caucus_submission_to_expert_panel_2016-12-14.pdf at 30 [“Next 
Generation”]. 
4 Gibson, Robert B., Doelle, Meinhard & Sinclair, A. John, “Fulfilling the Promise: Basic Components of 
Next Generation Environmental Assessment” (2016) 29 J Envtl L & Prac 252 at 255. 
5 Johnston, Anna, ed, Federal Environmental Assessment Reform Summit: Proceedings (Vancouver: West 
Coast Environmental Law, August 2016); Gibson, Ibid; Gibson, Robert B., et al, Sustainability 
Assessment: Criteria and Processes, (Routledge, 2005) [“Gibson 2005”]. 

http://rcen.ca/sites/default/files/epa_caucus_submission_to_expert_panel_2016-12-14.pdf
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TECHNICAL ASSESSMENT BY INDEPENDENT AGENCY 

There is great deal of litigation and public distrust created by the party proposing a project being 
the one that gathers the technical and scientific information that is required for an environmental 
assessment. We echo the recommendation of BC Nature that there should be an independent 
agency, funded by parties proposing projects, that gathers the technical and scientific information 
required for an assessment.6 That is, an independent government body should prepare the 
environmental impact statement for any project, policy or plan that is to be assessed.  

There is a perception that parties proposing a project can, to some extent, buy the scientific 
results that are most in their interest. An independent government agency would be more likely 
to instill public confidence. Further, private parties do not always bring sufficient information to 
conduct a thorough assessment.7 A government agency with a mandate to collect sufficient data 
for an assessment would be highly likely to provide the required information.  

Requiring environmental impact statements to be prepared by an independent government 
agency, funded by parties proposing projects subject to assessment, would restore public trust 
and make the assessment process more efficient. The government could, of course, hire private 
consultants to perform some scientific tasks, if required. But the control of the environmental 
impact statement by an independent government agency should be a core aspect of the new 
federal assessment regime. 

  

                                                                 

6 BC Nature submissions to the Expert Panel, dated December 9, 2016, online: http://eareview-
examenee.ca/wp-content/uploads/uploaded_files/bc-nature-science-the-law-the-ea-process-reclaiming-
legitimacy-in-federal-eas.pdf at 3. 
7 See, for instance, Joint Review Panel, Environmental Assessment of the Whites Point Quarry and 
Marine Terminal Project at 84. 

http://eareview-examenee.ca/wp-content/uploads/uploaded_files/bc-nature-science-the-law-the-ea-process-reclaiming-legitimacy-in-federal-eas.pdf
http://eareview-examenee.ca/wp-content/uploads/uploaded_files/bc-nature-science-the-law-the-ea-process-reclaiming-legitimacy-in-federal-eas.pdf
http://eareview-examenee.ca/wp-content/uploads/uploaded_files/bc-nature-science-the-law-the-ea-process-reclaiming-legitimacy-in-federal-eas.pdf
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PUBLIC PARTICIPATION 

Environmental assessment makes decision making more accountable by engaging the public. It 
has been found that effective public participation has a positive impact on the outcome of, and 
public faith in, environmental assessment, including where project approvals were issued.8 We 
largely agree with the Canadian Environmental Network Environmental Planning and 
Assessment Caucus on how to improve participation.9 

Engagement is difficult when the time for engaging is arbitrarily limited, such as in the Canadian 
Environmental Assessment Act, 2012.10 The new federal regime should explicitly outline 
mandatory measures to increase public participation in the environmental assessment process, 
including processes to test scientific conclusions. While we appreciate that timelines provide 
some benefits to the process, and there are limited opportunities to extend time limits in the 
existing legislation,11 there must be a mechanism to extend or waive timelines in a broader range 
of appropriate circumstances. That should include situations where the technical data is complex, 
or where the public interest is high.  

The views captured in an assessment 
should be wide and varied. We would 
suggest that interested parties be 
broadened to include any party that 
shows a genuine interest in the 
project. This could be similarly 
framed to the public interest standing 
“genuine interest” test.12 It is also 
important that decision makers 
demonstrate that they adequately 
considered the public comments they 
received. This could include a high 

                                                                 

8 Rutherford, Susan & Campbell, Karen, Time Well Spent? A Survey of Public Participation in Federal 
Environmental Assessment Panels, West Coast Environmental Law, February 2004, at: 
http://wcel.org/sites/default/files/publications/ASurveyofPublicParticipation.pdf 
9 Next Generation, supra note 3, at 34 - 40. 
10 CEAA 2012, supra note 1, ss 8-10, for instance. 
11 CEAA 2012, supra note 1, ss 27(3)-(5) and 54(3)-(5). 
12 Canada (Attorney General) v Downtown Eastside Sex Workers United Against Violence Society, 2012 
SCC 45, [2012] 2 SCR 524 at para 43. 
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level summary of the themes articulated in the public comments and a response to the concerns 
raised. 

Project proposals are often revised throughout the environmental assessment process, but the 
public is not always able to comment on the revised project description or new data submitted. 
This must change. An important way to ensure accountability in decision making is by 
permitting public input at all stages of a project, policy or plan design, from scoping through to a 
decision, and whenever there are revisions. It should be mandatory to consult impacted 
communities at the scoping stage, because it creates an awareness in the community of the 
potential impacts. It is also true that the public can only be meaningfully involved if there is 
adequate funding for their participation in the assessment process, including funding necessary to 
compile and submit technical information. The funding programs to date should be increased, be 
provided in advance, and made available to a wider range of potentially interested parties.  

Finally, for public outreach and engagement to be truly effective it must be adaptive and 
innovative. This is especially so in small, remote or low-income communities, where there are 
greater barriers to engagement.   
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PROJECTS SUBJECT TO ENVIRONMENTAL ASSESSMENT  

There must be a mechanism for determining which projects are subject to a federal 
environmental assessment and which are not. Like the Canadian Environmental Network,13 
Ecojustice would like to see a hybrid approach, which would involve both a list of designated 
projects subject to a jurisdictional screening, and federal legislative decisions that trigger an 
assessment. This should provide a clear and reliable framework for when a federal environmental 
assessment is required.  There will always, however, be projects that should be subject to 
assessment but are not caught by either a project list or a legislative trigger. For that reason, we 
also suggest that the Minister continue to have the ability to subject a particular project to an 
environmental assessment. 

 

Designated Projects List 

As you are aware, the current regime contains a list of projects that will be subject to 
environmental assessment in the Regulations Designating Physical Activities.14 In our view, this 
list is inadequate in that it fails to capture projects that would likely have serious impacts on 
matters of federal jurisdiction related to the environment and communities.   

We do not intend to provide a new list for your consideration, though the British Columbia 
Reviewable Projects 
Regulation15 contains a good 
basic list, there are still gaps or 
low thresholds with respect to 
certain projects, such as fossil 
fuel projects. A new federal list 
should include, in addition to the 
activities set out in the 
Regulations Designating 
Physical Activities, thresholds 
for fracking, oil and gas 
development, rail transportation 

                                                                 

13 Next Generation, supra note 3, at 17. 
14 SOR/2012-147.  
15 BC Reg 370/2002, enacted pursuant to the Environmental Assessment Act, SBC 2002, c 43. 

Photo by Harvey Henkelmann 
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of hazardous products, oil by rail facilities, and in-situ oil sands projects.  

We have explicitly requested oil by rail be added to the existing list, 16 which the Minister 
declined to do.17 Yet the danger of transporting oil by rail was one of the justifications advanced 
for approval of the Trans Mountain Pipeline.18 The inclusion of oil by rail would assure that 
those activities have the highest level of safety and are not used to justify other projects. 

There are limitations inherent in a federal designated project list, flowing from the principle set 
out by the Supreme Court of Canada in Friends of the Oldman River Society v Canada (Minister 
of Transport).19 There Justice La Forest, writing for the majority of the Court, held that the 
environment “does not comfortably fit within the existing division of powers without 
considerable overlap and uncertainty.” While there are a number of potential solutions to 
determining when a matter should fall under federal or provincial jurisdiction, the Court held that 
the solution lay in “looking first at the catalogue of powers in the Constitution Act, 1867 and 
considering how they may be employed to meet or avoid environmental concerns.”  

That is, federal jurisdiction over an environmental assessment is determined by looking at the 
enumerated powers set out in section 91 of The Constitution Act, 1867.20 Some of the more 
relevant heads of power include navigation and shipping, the sea coast and inland fisheries, lands 
reserved for the Indians, the criminal law, and the general power “to make Laws for the Peace, 
Order, and good Government of Canada.” At least one of these heads of power must be engaged 
for the federal government to have a constitutional interest in the project. We highly recommend 
Professor Doelle’s writings on the constitutional scope of federal environmental assessment.21 

The implications for a designated project list are clear. A list of projects in the abstract does not 
ensure that any particular federal head of power is engaged. A designated project list sets out the 
types of projects that are likely to result in a federal interest in the project. To ensure a valid 
constitutional interest, however, the proposal should be subject to a jurisdictional screening to 
see if the federal interest is engaged. This would be similar to the current screening function in 

                                                                 

16 Letter from Charles Hatt to Minister McKenna, dated July 28, 2016. 
17 Letter from Minister McKenna to Charles Hatt, dated August 22, 2016. 
18 See, for instance, Report from the Ministerial Panel for the Trans Mountain Expansion Project 
(November 1, 2016), online: https://www.nrcan.gc.ca/sites/www.nrcan.gc.ca/files/files/pdf/16-
011_TMX%20Full%20Report-en_nov2-11-30am.pdf at 26. 
19 [1992] 1 SCR 3 [“Oldman”]. 
20 30 & 31 Vict, c 3 [“Constitution”]. 
21 Doelle, Meinhard, The Federal Environnrental Assessment Process: A Guide and Critique 
(LexisNexis, 2008) at 51-82. 

https://www.nrcan.gc.ca/sites/www.nrcan.gc.ca/files/files/pdf/16-011_TMX%20Full%20Report-en_nov2-11-30am.pdf
https://www.nrcan.gc.ca/sites/www.nrcan.gc.ca/files/files/pdf/16-011_TMX%20Full%20Report-en_nov2-11-30am.pdf
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section 10 of the Canadian Environmental Assessment Act, 2012, but would be focused on 
jurisdictional questions. Federal jurisdiction can be conferred not only through a federal 
constitutional head of power. It can also be conferred through the location of a project on federal 
lands, being proposed or by the federal government, or being subject to federal permitting 
powers.22 

Climate change is a unique problem with international implications. As a result of those 
transboundary impacts, any project that will result in more than a negligible increase in 
greenhouse gas emissions should result in a federal assessment. This means that a list that 
includes projects above a negligible threshold, such as 0.5 MtCO2e per year, will nearly always 
confer federal jurisdiction. There could also be factors to consider when a greenhouse gas 
emitting project would be exempt from a federal assessment, including emissions being short-
lived, or part of an effort to transition away from high greenhouse gas production. Offsets could 
also be considered.23 

We recommend a comprehensive designated project list with a screen test to confirm that there is 
a federal regulatory interest in the project, or that it is likely to adversely impact matters of 
federal jurisdiction. We recommend a full assessment of all projects, plans and policies where 
there is federal jurisdiction. 

 

Legislative Triggers 

In addition to a project list, the new federal regime should apply whenever the federal 
government contemplates the significant exercise of a federal power over a project, plan or 
policy. This is in line with the conceptual goal of environmental assessment to ensure informed 
decisions that are publicly accountable. While it is hoped that the designated project list will 
capture most projects where there is a federal interest, it is not possible to capture all such 
projects. 

                                                                 

22 Quebec (Attorney General) v Canada (National Energy Board), [1994] 1 SCR 159 at 187 [“NEB”]. 
23 Doelle, Meinhard, “Integrating Climate Change into EA: Thoughts on Federal Law Reform” (October 
18, 2016). Available at SSRN: https://ssrn.com/abstract=2854522 at 5.  

https://ssrn.com/abstract=2854522
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We therefore recommend a list of federal 
actions that would trigger an assessment, 
similar to the list in section 5(1) of the 
1992 Canadian Environmental Assessment 
Act.24 That list included situations where 
the federal government is involved in 
carrying out the project, provides funding 
for the project, the project involves federal 
land, or certain federal approvals are 
required. This would, of course, result in a 
list of triggering legislative provisions 
similar to the old Law List Regulations.25 
With a designated project list the new law 
list need not be as comprehensive, but there 
should still be a list of significant federal 
decisions that will require an 
environmental assessment. That could be 
accomplished through a broad inclusion list 
with a paired list excluding projects of a 
smaller size or class. We would be happy 
to provide comments on the contents of 
those lists if it is what you recommend.  

 

Discretionary Environmental Assessments 

It is impossible to capture all of the projects that ought to be assessed in a list of project types 
and approvals. To that end, we suggest that a new environmental assessment regime also have a 
mechanism for the assessment of projects that are not on the designated project list, or subject to 
a trigger, that still ought to be subject to an environmental assessment. This would be similar in 
principle to section 14(2) of the Canadian Environmental Assessment Act, 2012, which grants 
the Minister a discretionary power to designate a project if certain conditions are met. 

A discretionary provision in the new regime should permit the Minister to exercise her discretion 
on her own initiative or at the request of any person. The legal test should capture projects that 

                                                                 

24 SC 1992, c 37 [”CEAA 1992”]. 
25 SOR/94-636. 
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are not on the designated projects list, or subject to a trigger, but which still fall under federal 
jurisdiction and may cause adverse environmental effects.  

Importantly, the legislation should impose an obligation on the Minister to provide reasons for 
either requiring a federal environmental assessment for a project, or rejecting a request to do so. 
This will help ensure that this discretionary power is exercised in a consistent and transparent 
manner. A requirement for reasons helps to ensure the “existence of justification, transparency 
and intelligibility within the decision-making process.”26 In other contexts a statutory 
requirement to provide reasons has been found to support those principles.27 

The designating power in the new regime must have robust procedural aspects. Under the current 
regime there is no enforcement power for requests for information about projects that are not 
designated.28 There should also be no barrier to when a proposal can be designated. The current 
regime removes the discretion to designate if the project has begun and the environment has been 
altered.29 This limitation makes it highly likely that proposals will escape assessment, as there is 
no obligation to notify of projects that are not designated. The new regime should not have a set 
limit on when a project can be designated. 

                                                                 

26 Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190 at para 47. 
27 See, for instance, Downey v Canada (Public Safety), 2011 FC 116 at para 9 in the context of the 
requirement for reasons in the International Transfer of Offenders Act, SC 2004, c 21, and Adam v 
Canada (Environment), 2011 FC 962 at para 68 in the context of the Species at Risk Act, SC 2002, c 29. 
28 CEAA 2012, supra note 1, s 99 does not include 14(3) as an offence creating section. 
29 CEAA, 2012, supra note 1, s 14(5). 



 

11 

 

SCOPE OF ASSESSMENT 

Once a federal environmental assessment is determined to have a constitutional basis, the scope 
of that assessment must look at a broad range of impacts in order to be effective. The law is clear 
that once federal jurisdiction to conduct an environmental assessment is triggered, the scope of 
the assessment should be very broad. 

In Friends of the Oldman River Society v Canada (Minister of Transport), 30 Justice La Forest 
used the example of federal jurisdiction over railways,31and held that “it defies reason to assert 
that Parliament is constitutionally barred from weighing the broad environmental repercussions, 
including socio-economic concerns, when legislating with respect to decisions of this nature.” He 
went on to conclude that “once the initiating department has thus been given authority to embark 
on an assessment that review must consider the environmental effect on all areas of federal 
jurisdiction.” That is, once the federal government has a constitutionally valid reason for 
conducting an environmental assessment, federal legislation can and should require that an 
environmental assessment consider a project’s effects on all areas of federal jurisdiction, and on 
relevant matters that may fall under provincial jurisdiction. 

The operation of this principle was confirmed in Quebec (Attorney General) v Canada (National 
Energy Board),32 where the issue was the scope of a National Energy Board environmental 
assessment. Justice Iacobucci found that the scope of a federal environmental assessment can 
validly extend to provincial matters, saying that if the Board “finds environmental effects within 
a province relevant to its decision to grant an export licence, a matter of federal jurisdiction, it is 
entitled to consider those effects.” That is, the assessment must be relevant to the ultimate federal 
decision, but that is the only limitation on scope of the assessment. 

This was further confirmed by the Federal Court of Appeal in the operation of the 1992 
Canadian Environmental Assessment Act33 in Friends of the West Country Assn v Canada 
(Minister of Fisheries and Oceans).34 Justice Rothstein held that “the responsible authority is not 
limited to considering environmental effects solely within the scope of a project… nor is it 

                                                                 

30 Oldman, supra, note 19. 
31 Constitution, supra note 20, ss 91(29) & 92(10)(a). 
32 NEB, supra note 22. 
33 CEAA 1992, supra, note 24. 
34 [2000] 2 FCR 263. 
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restricted to considering only environmental effects emanating from sources within federal 
jurisdiction.”35 

While the Canadian Environmental Assessment Act, 2012 limited the scope of environmental 
effects in section 5, there is no constitutional imperative for doing so. The courts have stated that 
an environmental assessment may look at the environmental and social effects on all areas of 
federal or shared jurisdiction and at any relevant effects on areas of provincial jurisdiction.  
Environmental effects are complex and interrelated, and cannot be neatly separated along 
jurisdictional lines without creating serious gaps and omissions. As a result, only a fulsome 
assessment will ensure that federal decisions are made in full awareness of their likely 
environmental consequences. To that end broad scoping should be mandatory in any new 
regime.  

One way to help ensure broad scoping is to have a statutory requirement to include certain 
factors in any environmental assessment. The current list of factors in section 19(1) of the 
Canadian Environmental Assessment Act, 2012 is not sufficient to ensure complete assessments. 
Factors that are missing include a more fulsome alternatives assessment than the one currently in 

                                                                 

35 Ibid, at para 34. 
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section 19(1)(g). This would include looking at alternatives that would decrease the adverse 
social, cultural, and environmental effects of a project, including a mandatory requirement to 
look at a “no action” alternative. Any uncertainty on any factor should be required to be 
addressed consistent with the precautionary principle. Further, the scope of every environmental 
assessment should include the overall impact of a project on economic and environmental 
sustainability, and should include consideration of the impacts of any plan, policy or project on 
local communities. That is, the assessment should not only examine environmental, social, and 
economic effects of projects but also the distribution of those effects.   

The total cumulative effects of any project must also be considered in environmental assessment. 
That must include the social, cultural, economic, and environmental changes caused by a given 
project in light of existing background conditions and other reasonably foreseeable future human 
activities. This includes a consideration of how those changes impact Indigenous communities, 
low-income populations, and other socially vulnerable populations. This environmental justice 
lens is examined below.   

Scoping of climate impacts should include upstream, direct, and downstream emissions. This is 
the new guidance for assessing federal actions in the United States.36 The federal government’s 
commitment to incorporate greenhouse calculations into EAs as an interim measure is a good 
start, but they must also include downstream emissions to capture the “lifecycle” impacts of a 
project. This is also in keeping with the government’s determination “to address this challenge 
through concrete actions here at home.”37  

The scope of an assessment, of course, shapes the ultimate environmental assessment before the 
decision maker. For that reason, it is important that the public have the opportunity to 
meaningfully participate in scoping decisions. This means providing notice of a proposed 
scoping decision before it is made, and reflecting the feedback in the ultimate decision. The 
ultimate decision on scope should be with the Agency, or whoever conducts the assessment, and 
not with the ultimate decision maker, such as the Minister. 

  

                                                                 

36 Goldfuss, Christina, “Final Guidance for Federal Departments and Agencies on Consideration of 
Greenhouse Gas Emissions and the Effects of Climate Change in National Environmental Policy Act 
Reviews” (1 August 2016) at 1. 
37 McKenna, Catherine, Minister of Environment and Climate Change, House of Commons Debates, 42nd 
Parl, 1st Sess, Vol 148, No 010 (27 January 2016) at 1515. 
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JOINT ASSESSMENTS 

As a practical matter, the best way to ensure robust assessments that consider all aspects of any 
particular project is through joint assessments with the provinces. It is only through joint 
assessments that all aspects of the environment can be examined, without each level of 
government bound by its constitutional limitations. As such, we would recommend that a 
harmonization scheme be included in the new federal regime. 

It is important that the new regime recognize the 
jurisdiction of Indigenous jurisdiction when 
considering joint assessments. Their jurisdiction is 
described in the submissions of the Canadian 
Environmental Network,38 so we will not repeat it 
here. A recognition of Indigenous jurisdiction, and 
cooperative assessments in those areas of overlap is 
consistent with Canada’s commitment to implement 
the United Nations Declaration on the Rights of 
Indigenous Peoples. 

We do not recommend substitution, such as that set 
out in sections 32 through 35 of the Canadian 
Environmental Assessment Act, 2012. Instead we 
recommend a joint assessment provision, with a 
mandatory requirement that the higher level of 
assessment be maintained. That is, neither the 
federal or provincial partner should be permitted to 
lower the standards to reach a harmonization 
agreement.   

We agree with Canadian Environmental Network that cooperative assessments should be the 
preferred method.39 When there are many parties involved it is important that a harmonization 
agreement specify who will have the final determination in decision making. That could be 
through an agreement on a third-party expert decision maker, or an agreement at the outset of 
who will have the final say. New legislation should specify the mechanism so that there is 
ambiguity later in an assessment process. 

  

                                                                 

38 Next Generation, supra note 3, at 5. 
39 Ibid at 6. 
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ENVIRONMENTAL JUSTICE 

As noted above, the social, cultural, and economic impacts of a project should be included in any 
environmental assessment. These community impacts must include consideration of the 
characteristics of the impacted community. This would include an assessment of the 
environmental justice implications of a project. Such an assessment would determine if there are 
any disproportionately high and adverse human health or environmental effects to low-income, 
Indigenous, or other socially vulnerable populations. 

Environmental justice considerations are already in place in the United States, pursuant to the 
National Environmental Policy Act. Executive Order 12898, Federal Actions to Address 
Environmental Justice in Minority Populations and Low-Income Populations, 40 was released in 
1994. It required the government agencies to create a policy that “identifies and addresses 
disproportionately high and adverse human health or environmental effects of its programs, 
policies, and activities on minority populations and low-income populations.”41 

This led to a number of policies, importantly the Environmental Protection Agency’s “Final 
Guidance for Incorporating Environmental Justice Concerns in EPA's NEPA Compliance 
Analyses.”42 That guidance document sets out a mechanism for including environmental justice 
in environmental assessment. That document also outlines the rationale for including an analysis 
of environmental justice in decision making, though the policy goal of a fair distribution of 
impacts should be apparent. 

We are not recommending that the model in the United States be directly incorporated into the 
new regime. There are clear differences between our two countries, which mandate a slightly 
different approach. However, there must be some requirement in the new legislation to avoid 
disproportionate impacts on low-income populations, Indigenous communities, and other 
socially vulnerable groups in Canada. Environmental justice measures must ensure engagement 
of impacted communities, and a consideration of the impacts of projects, plans and policies on 
these populations. 

The American guidance suggests that two questions be addressed in the scoping decision: 

                                                                 

40 Executive Order 12898, online: https://www.archives.gov/files/federal-register/executive-
orders/pdf/12898.pdf 
41 Ibid at s 1-103(a). 
42 April 1998, online: https://www.epa.gov/sites/production/files/2014-
08/documents/ej_guidance_nepa_epa0498.pdf. 
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1.  Does the potentially affected community include minority and/or low-income 
populations? 

2. Are the environmental impacts likely to fall disproportionately on minority and/or 
low-income members of the community and/or tribal resources? 

The unique characteristics of a community must be taken into account, including how particular 
populations are exposed to the impacts of the project, plan or policy under review. 

A report on how environmental justice is being integrated into environmental assessment was 
released in March, 2016 by the Interagency Working Group set up pursuant to the presidential 
order.43 That report includes methods for determining the extent to which certain populations 
reside in the affected environment, which may indicate that increased environmental justice 
scrutiny is required. It includes how to use census data on income to identify low-income 
individuals in the affected environment. It also recommends providing a purpose and need 
statement early in the assessment process to help focus public input on alternatives. We would 
highly recommend that you review that report. 

The goal of an environmental justice analysis is to minimize the disproportionate impacts on 
vulnerable populations. Alternatives and mitigation measures should be developed with 
community input, to ensure that the development of projects, policies and plans is fair and 
equitable. 

  

                                                                 

43 Promising Practices for EJ Methodologies in NEPA Reviews, online: 
https://www.epa.gov/sites/production/files/2016-
08/documents/nepa_promising_practices_document_2016.pdf. 
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REGIONAL AND STRATEGIC ASSESSMENTS 

The Federal Government can play an important leadership role through regional and strategic 
assessments. The regional studies provisions in sections 73 through 77 of the Canadian 
Environmental Assessment Act, 2012 have been underutilized. Further, the scope of those 
sections, and the assessments they propose, are too narrow. It is our view that federal jurisdiction 
is likely to be engaged in nearly all regional assessments, providing a solid constitutional footing 
on which to build a robust regional assessment regime. Similarly, strategic assessments of 
federal policies and plans clearly falls within federal competence.   

Regional assessments provide a useful baseline and guidance for projects, plans and policies that 
fall within the region. They are also vital tools for the information and accountability role of 
environmental assessment. By looking at a broader ecosystem area, a regional assessment can 
provide a fulsome assessment of the current state and future threats to an area. Regional 
assessments can give clear, science-based directions to the public and industry on what is and is 
not acceptable in future project specific assessments. This will reduce the controversies that 
occur at the project level, where specific projects are often used by the public as surrogates for 
broader regional concerns. 

Constitutional concerns may arise in relation to regional assessments. However, some aspect of 
federal jurisdiction will almost always exist in relation to a regional assessment. For example, 
these assessments will nearly always include effects on waterways, fish, navigation, migratory 
birds, and Aboriginal peoples and their lands. Many will include more than one Province or 
Territory. Those are squarely within federal jurisdiction and, as noted above, a broad frame is 
appropriate once a federal interest is engaged.  

Strategic assessments look at the likely impacts of policies before they are implemented and 
should be a core part of any new federal assessment regime. The current Cabinet Directive, and 
associated guidance,44 lack the same procedural control of project assessment. We recommend 
that strategic assessment be part of the new legislation. This will ensure that it is more 
consistently applied and publicly accountable, which will make for better policy and plans.  

                                                                 

44 Canadian Environmental Assessment Agency, Strategic Environmental Assessment, online: 
http://www.ceaa.gc.ca/Content/B/3/1/B3186435-E3D0-4671-8F23-
2042A82D3F8F/Cabinet_Directive_on_Environmental_Assessment_of_Policy_Plan_and_Program_Prop
osals.pdf. 
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We endorse the recommendations of Nature 
Canada on how and when a regional or 
strategic assessment should be required.45 

Climate change is a problem that can be most 
effectively addressed through regional and 
strategic assessments. A regional assessment 
could establish a threshold for greenhouse gas 
emissions in a particular region, while a 
strategic assessment could explore limits on 
particular sectors of the economy. This limit 
provides a useful framework for individual 
decisions, including how trade-offs can be 
made and the best use of the limited capacity 
for greenhouse gas emissions. Finally, 
regional or strategic assessment sends a clear 
signal to the economy of what types of 
development will be considered. 

We recommend a robust regional and strategic 
assessment regime. An increased use of 
regional assessments would also provide 
guidance for project assessments on difficult 
issues, such as cumulative effects.   

  

                                                                 

45 Nature Canada & the Environmental Law Centre, “Starting off on the right foot: Recommended 
Criteria for Triggering Regional Strategic Environmental Assessments under a new Canadian 
Environmental Assessment Act” (December 2016), online: http://eareview-examenee.ca/wp-
content/uploads/uploaded_files/nature-canada-elc-recommendations-for-rsea-triggers-20161214.pdf. 
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CUMULATIVE EFFECTS ASSESSMENT 

A cumulative effects assessment is essential to adequately determine the full environmental, 
social, and economic impacts of a project, plan or policy. While cumulative effects must be 
considered pursuant to clause 19(1)(a) of the Canadian Environmental Assessment Act, 2012, 
their consideration to date has been inadequate.   

The importance of a cumulative effects assessment was noted by the Alberta Court of Appeal, “It 
is not illogical to think that the accumulation of a series of insignificant effects might at some 
point result in significant effects.”46 Mark Friedman has outlined the importance of cumulative 
effects in the context of greenhouse gas emissions, noting that “a project’s GHG emissions may 
be individually minor but collectively contribute to significant changes to the climate.”47 Albert 
Koehl has framed the question as “not whether a particular emission was the one that broke the 
camel’s back, but rather whether it is an emission that will contribute to such an occurrence.”48 

Many have argued that an appropriate cumulative effects assessment can be accomplished if they 
are considered at the regional and strategic environmental assessment level, where appropriate. 49 
We agree with those suggestions.  

It is important, however, that cumulative effects remain a mandatory consideration in all 
assessments. We suggest that the new regime include clear provisions on how to conduct a 
cumulative effects assessment. The difficulties in such an assessment are apparent in the decision 
of the Joint Review Panel in Joslyn North Mine Project, where they held that “TOTAL’s project 
would add only 0.0038 of a per cent of greenhouse gas emissions to global emissions.”50 This 
might be true, but any impact compared to global totals will be insignificant.  

 

                                                                 

46 Gift Lake Metis Settlement v Metis Settlements Appeal Tribunal (Land Access Panel), 2009 ABCA 143 
at para 31. 
47 Friedman, Mark, “Assessing Greenhouse Gas Emissions in the Oil Sands: Legislative or Administrative 
(in)Action?”, (2016) UWO J Leg Stud 5 at 9. 
48 Koehl, Albert, “EA and Climate Change Mitigation” (2010) 21 J Env L & Prac 181 at 208. 
49 Sinclair, A. John and Doelle, Meinhard & Duinker, Peter, “Looking Up, Down, and Sideways: 
Reconceiving Cumulative Effects Assessment as a Mindset” (April 26, 2016). Environmental Impact 
Assessment Review, 2016. Available at SSRN: https://ssrn.com/abstract=2774579. 
50 ERCB Decision 2011-005/CEAA Reference No. 08-05-37519 (January 27, 2011) at 104. 
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What is required in the new regime is a sustainability approach to assessments. This would have 
some advantages in assessing climate impacts.51 We suggest that upstream and downstream 
impacts of any project be assessed and that impacts be measured against standards set by 
governments, including Canada’s Nationally Determined Contribution under the Paris 
Agreement.52 Where appropriate, provincial standards would be incorporated into federal 
assessments in those provinces, including Alberta’s 100 mega-tonne limit for the oil sands.53 

 

Regional and strategic assessments will help in addressing cumulative effects in a specified area, 
including climate impacts. We encourage the federal government to take a leadership role in 
regional, strategic, and cumulative effects assessments.  

  

                                                                 

51 Ho, Anthony and Tollefson, Chris, “Sustainability-Based Assessment of Project-Related Climate 
Change Impacts: A Next Generation EA Policy Conundrum” (September 2, 2016). Available at SSRN: 
https://ssrn.com/abstract=2840021. 
52 Canada’s Intended Nationally Determined Contribution Submission to the United Nations Framework 
Convention on Climate Change, online: 
http://www4.unfccc.int/submissions/INDC/Published%20Documents/Canada/1/INDC%20-
%20Canada%20-%20English.pdf. 
53 Capping Oil Sands Emissions, Government of Alberta, online: http://www.alberta.ca/climate-oilsands-
emissions.aspx. 

http://www4.unfccc.int/submissions/INDC/Published%20Documents/Canada/1/INDC%20-%20Canada%20-%20English.pdf
http://www4.unfccc.int/submissions/INDC/Published%20Documents/Canada/1/INDC%20-%20Canada%20-%20English.pdf
http://www.alberta.ca/climate-oilsands-emissions.aspx
http://www.alberta.ca/climate-oilsands-emissions.aspx
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EVIDENCE BASED EFFECTS ASSESSMENT  

The goal of environmental assessment is informed and accountable decision making that moves 
society towards a sustainable future. Achieving that goal requires clear indicators as to whether a 
project will make a net contribution to sustainability. It is only then that the decision maker, and 
the public, will have a clear understanding of the likely impacts of the decision. 

Under the current environmental assessment regime, a key determination is whether a 
significance threshold is crossed. There are significant problems with the significance test, 
including the difficulty in defining “significance”, the broad discretion given to decision makers 
in determining when an impact meets that threshold, and the unclear evidentiary threshold for 
making that determination.54  We encourage you to recommend legislative standards that set 
sustainability goals, together with an evidentiary standard against which those goals are 
measured.  

The current evidentiary difficulty was highlighted in the recent decision of the Federal Court of 
Appeal in Ontario Power Generation Inc v Greenpeace Canada (AG).55 There, an expert panel 
did not consider any evidence related to the effects of the release of hazardous liquid effluent and 
stormwater from proposed nuclear reactors into Lake Ontario. The four judges that heard the 
case disagreed as to whether the failure to consider evidence of the potential hazard breached the 
provisions of the statute. Justice Russell of the Federal Court,56 and Justice Rennie of the Federal 
Court of Appeal, found that the failure to consider evidence was a breach of the requirement to 
“take into account” the “significance” of “environmental effects.”57 But Justices Trudel and 
Ryder, a majority of the Federal Court of Appeal, found that only “some consideration” of the 
hazard was required, and that only a complete failure to mention it would warrant judicial 
intervention. Under this low bar, the panel’s mere mention of a regulatory framework related to 
the hazardous substances was sufficient to dispense with the need for substantive evidence. As a 

                                                                 

54 CEAA 2012, supra note 1, s 52, s 19. 
55 2015 FCA 186, leave to appeal refused, SCC Docket No 36711. 
56 2014 FC 463. 
57 CEAA 2012¸supra note 1, s 19. 
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result, the environmental assessment was allowed to proceed on incomplete evidence and not 
rectified on judicial review.  

 

We propose that a new regime be created to resolve some of the issues associated with a 
significance determination by creating tests for assessing specific elements of sustainability. The 
statute should include a list of sustainability-based criteria that must be considered in each 
assessment. Those criteria would inform what the legal threshold is, with reference to regional 
and strategic assessments, policy, and scoping determinations. A standard of proof would then be 
set in the statute, such as a requirement that the decision maker shall not approve the assessment 
report unless there are probable grounds, based on clear and convincing evidence before the 
assessor, that each indicator has been satisfied. It is important that the evidence be tested before 
being measured against that standard. We therefore recommend a requirement that scientific 
experts be available for cross-examination as a component of the assessment process.58 

The criteria to include in the new regime have been set out by others.59 They could include: 

                                                                 

58 We endorse the view of BC Nature, supra note 6, at 4. 
59 See Gibson 2005, supra note 5, at 173, for potential generic sustainability-based criteria. 
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(a) Whether a proposal undermines or supports biological diversity and ecological integrity 
(as those terms are defined in the statute). 
 

(b) Whether, and how far, the greenhouse gas emissions of a proposal will move Canada 
towards or away from its climate goals and its international commitments. 
 

(c) Whether a proposal promotes human health. 
 

(d) Whether the distribution of effects is likely to be equitable.  
 

Regulations may provide for the legislated criteria to be further particularized in measurable 
standards at the project or regional assessment level, and tested against the legislated evidentiary 
threshold. Any criteria selected should have the aim of promoting sustainable decision making. 
That means the criteria should not only be concerned with environmental impacts, but also 
economic, cultural, and social impacts.  

Climate change presents its own challenges in a measurable assessment framework. This 
includes a proper framework for measuring upstream and downstream emissions,60 as well as a 
consideration of how the changing climate will impact a project.61 In order to meet its 
international obligations, Canada will have to limit the amount of greenhouse gases emitted over 
time. This shrinking carbon budget must be reflected in any standards against which projects, 
plans or policies are measured. As the overall amount of greenhouse gas emissions Canada is 
proposing to emit changes, the standard must also change.  

With clear indicia in the statute, which are tailored to each project, there is some certainty in how 
assessments are to be conducted. Those standards, combined with publicly available regional and 
strategic assessments, provides clarity to industry and the public on how a particular project, 
policy or plan will be assessed. 

  

                                                                 

60 Gunton, Thomas “Evaluation of Proposed Department of Environment and Climate Change 
Methodology for Estimating Upstream GHG Emissions” (18 April 2016), submitted with Letter from 
Ecojustice to Mark Cauchi, Executive Director, Oil, Gas and Alternate Energy Division of Environment 
and Climate Change Canada (18 April 2016) titled “Comments on Upstream Greenhouse Gas Emissions 
Associated with Major Oil and Gas Projects”. 
61 Canadian Environmental Assessment Agency, “Côté Gold Mine Project Draft Environmental 
Assessment Report” (Ottawa: CEAA, 2016) at 115. 
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ADAPTIVE MANAGEMENT 

Scientific uncertainty is inevitable. One way that decision makers have attempted to address that 
uncertainty is by relying on the concept of “adaptive management.” Unfortunately, that term has 
been “misinterpreted, misused, and abused”.62 It is important that any new regime limit the ways 
in which adaptive management can be applied.63  

The primary risk with adaptive management is that it is used as a substitute for proposing 
specific, technically and economically feasible mitigation measures in an environmental 
assessment. Adaptive management can also be used to attempt to address ongoing uncertainty 
about whether a project, policy or plan is likely to cause significant adverse environmental 
effects, which it is ill suited to do. It should also not be used to “set off” or counter the 
precautionary principle, which applies to all areas of an environmental assessment.64  

Adaptive management and its role in environmental assessments should be clearly defined.65 It 
should not be used in the assessment of projects, policies or plans, but rather as a method of 
follow up. In initial assessments, the use of adaptive management is too often used as a tool to 
avoid a proper assessment.  

In the Shell Jackpine Mine Expansion assessment, the Joint Review Panel relied on adaptive 
management as a mitigation measure for climate change. They stated that they accept “that 
adaptive management is an appropriate response for dealing with uncertainty” and went on to 
recommend “Shell conduct rigorous follow-up and monitoring on environmental effects of the 
Project related to climate change predictions.”66 With respect, this is not an appropriate use of 
adaptive management. Simply saying that measures will get better over time does not help in 
looking at the likely impacts of a project, policy or plan for a decision maker.  As such, the new 

                                                                 

62 Olszynski, Martin Z.P., “Adaptive Management in Canadian Environmental Assessment Law: 
Exploring Uses and Limitations”, 21 J. Env. L. & Prac. 1, 2010. 
63 The Agency provided some guidance on the appropriate use of adaptive management under the former 
CEAA, 1992, but these guidelines do not have the force of law: see the Policy “Adaptive Management 
Measures under the Canadian Environmental Assessment Act” 2009 online 
http://www.ceaa.gc.ca/default.asp?lang=En&n=50139251-1. 
64 Kwasniak, Arlene J., “Use and Abuse of Adaptive Management in Environmental Assessment Law and 
Practice: A Canadian example and general lessons”, (2010) 12 JEAPM 4 at 425. 
65 Heelan-Powell, Brenda, “A Model Environmental and Sustainability Assessment Law: Annotated 
Version”, (2013) Environmental Law Centre, for a proposed definition of and approach to adaptive 
management.  
66 Decision 2013 ABAER 011: Shell Canada Energy, Jackpine Mine Expansion Project, Application to 
Amend Approval 9756, Fort McMurray Area (July 9, 2013) at para 318. 
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legislation should explicitly limit the role and appropriate use of adaptive management as an 
assessment tool. 

 

By its nature, adaptive management is uncertain. It is a practice that changes depending on what 
occurs. It is not, therefore, useful as a mitigation measure. A decision maker cannot have any 
certainty on how it will be applied, let alone how effective it will be in mitigating harm. 
Adaptive management is best placed as a follow up tool that can inform the predictions of future 
assessments. It is useful in improving processes over time, but in an uncertain way. As such it 
can help with follow up, but cannot predict future mitigation. 
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DECISION MAKING 

Decision making is core to the environmental assessment process. Decisions must be made as to 
the sufficiency of an environmental assessment report to ensure that it meets the legal 
requirements and can serve its purpose as an information and accountability tool. Only a 
compliant report can properly serve those functions. There are also justification decisions to be 
made. That is, if a legally compliant report finds that a project, policy or plan is unsustainable, 
someone must decide if the project, policy or plan should still proceed. 

The Canadian Environmental Assessment Act, 2012 changed the decision maker on significance 
and justification. Responsibility for determining if a project would have significant adverse 
environmental effects shifted from the responsible authority to the Minister of the 
Environment.67 In the case of projects under the authority of the National Energy Board, that 
responsibility was shifted from the Board, as a responsible authority, to the Governor in 
Council.68 Responsibility for determining if significant adverse environmental effects were 
justified in the circumstances was shifted from the responsible authority to the Governor in 
Council in all circumstances.69 

The environmental assessment process for the Enbridge Northern Gateway project highlighted 
the flaws resulting from this shift. A decision was made with no transparency and no possibility 
for the courts to determine if the environmental assessment report complied with the statute.70 
The Federal Court of Appeal held that the Court had no ability to ensure the assessment was 
compliant with the legislation.71 There is no accountability in that form of decision making and it 
should be changed. 

Environmental assessments should be conducted by an unbiased, independent authority at arm’s 
length from departmental mandates and partisan political interests.72 We agree with the scope of 
that agency’s power set out by the Canadian Environmental Network.73 Consolidating the 
conduct of environmental assessment processes within a single independent authority ensures the 
consistent application of procedures and policies, allows for the development of knowledge and 

                                                                 

67 CEAA 2012, supra note 1, s 27, 36, 47, 51, 52(1). 
68 Ibid, s 31(1)(a). 
69 Ibid s 31(1)(a), 52(2). 
70 Gitxaala Nation v Her Majesty the Queen, 2016 FCA 187. 
71 Ibid at para 125. 
72 Gibson 2005, supra note 5, at 273. 
73 Next Generation, supra note 3, at 11. 
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expertise within the authority, and frees the authority from departmental influence. Parties such 
as the National Energy Board and Canada Nuclear Safety Commission are not well suited to 
conduct environmental assessments. They lack expertise in assessment and, more importantly, 
have conflicting regulatory obligations that could impact the assessments. Their past conduct has 
also contributed to the current lack of public confidence in the federal environmental assessment 
regime. 

The sustainability determination in a new federal regime should be made by that same body and 
not assigned to political bodies. That determination is a technical one, and one that should be 
informed by the weighing of evidence against a clear standard. This would remove the political 
aspect of environmental assessment and promote a consistent and transparent level of decision 
making. Decisions from the party that was intimately involved in the environmental assessment 
are far more credible than political decisions made on the recommendations of the party that 
prepared the assessment report. 74 A requirement for reasons in any assessment would also 
increase transparency. 

 

 

                                                                 

74 Ibid, at 266. 
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To ensure that the decisions made are credible and transparent, the following factors should 
apply: 

(a) decisions must be based on explicit, clearly articulated sustainability-based criteria 
that are identified at the start of the assessment process, and supported by 
persuasive evidence presented during the process; 

(b) decision making must be transparent and open. All documents and information 
considered by the decision maker must be publicly available online, through a 
searchable registry; and 

(c) the decision maker must articulate fulsome reasons for the decision that provide 
justification, transparency and intelligibility with respect to the decision made.75  

 

 

 

 

 

 

 

 

 

 

  

                                                                 

75 Vancouver International Airport Authority v Public Service Alliance of Canada, 2010 FCA 158 at para 
13; Newfoundland and Labrador Nurses’ Union v Newfoundland and Labrador (Treasury Board), 2011 
SCC 62 at para 9; Via Rail Canada Inc v National Transportation Agency, [2001] 2 FC 25 at para 22. 
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JUDICIAL REVIEW 

The courts are the proper arbiters of when a report is legally compliant and if the decision 
conforms to the evidence before the decision maker. As noted above, the Federal Court of 
Appeal removed the courts from that role with regard to the Canadian Environmental 
Assessment Act, 2012 regime. This was a stark change from the previous law, which required a 
legally prepared environmental assessment report as a precondition to final decision making.76 
That aspect of the previous law was sound.  

The role of any environmental assessment legislation is undermined if reports do not need to 
comply with the statutory requirements, or the evidence, before a decision is made. But judicial 
review is costly and time consuming. The goal of legal compliance could be served in a more 
timely and cost effective manner with the creation of an administrative appeal body for federal 
environmental assessment decisions.77 Such a body would develop the expertise required to deal 
with complex environmental assessment matters, and would support consistency in decision 
making. The review tribunal would examine the compliance of the assessment with the facts and 
law, but any justification decision should be properly made by a political decision maker.  

We recommend that a revised assessment process include: 

(a) the establishment of a quasi-judicial appeal board to hear appeals of procedural 
matters, interlocutory decisions and final decisions made by the independent 
authority conducting the assessment, with legislated appeal rights; and 

(b) a statutory provision allowing for an application to the Federal Court for judicial 
review of a decision by the political decision maker on justification, within the 
normal limitation periods established in the Federal Courts Act, and on standard 
administrative law grounds. 

  

                                                                 

76 See, for example, Alberta Wilderness Assn v Canada (Minister of Fisheries and Oceans) (CA), [1999] 1 
FC 483 at paras 15-19; Pembina Institute for Appropriate Development v Canada (Attorney General), 
2008 FC 302 at paras 14, 73, 79; Imperial Oil Resources Ventures Ltd v Canada (Minister of Fisheries 
and Oceans), 2008 FC 598 at para 6; Innu of Ekuanitshit v Canada (Attorney General), 2014 FCA 189 at 
para 39; Grand Riverkeeper, Labrador Inc v Canada (Attorney General), 2012 FC 1520 at paras 1, 17; 
Greenpeace Canada v Canada (Attorney General), 2014 FC 463 at para 281. 
77 Gibson 2005, supra note 5, at 267; Next Generation, supra note 3, at 14. 
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FOLLOW-UP AND MONITORING 

Follow-up is a term used 
to describe programs and 
policies that apply after 
an environmental 
assessment decision is 
made.78 The goals of 
follow-up are to verify 
the accuracy of the 
predictions made in the 
environmental 
assessment and to 
determine the 
effectiveness of the 
mitigation measures for 
the project, policy or 
plan. Follow-up programs are vital because they provide information on the effectiveness of 
assessments and the overall impact of the project, policy or plan. 

The existing regime provides for follow-up, but a new regime could do better. We generally 
endorse the recommendations of the Environment Network.79 Specifically, we are of the opinion 
that some specific requirements that should be included, but are currently lacking, are: 

(a) a requirement for reports on the status and results of follow-up programs, which are 
both provided to decision makers and to the public. 

(b) a requirement that the results of follow-up measures be considered in future 
assessments; 

(c) a requirement that the efficacy of follow-up programs be evaluated; and 

(d) the ability of the regulatory decision-maker to take action, such as amending 
conditions, to address issues that arise in follow-up programs.  

 

                                                                 

78 Macharia, Sarah, A Framework for Best Practice Environmental Impact Assessment Follow-up: A Case 
Study of the Ekati Diamond Mine, Canada (Saskatoon: University of Saskatchewan, 2005) thesis, online: 
https://ecommons.usask.ca/handle/10388/etd-05192005-093452. 
79 Next Generation, supra note 3, at 22. 
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These recommendations come out of particular situations where follow-up has not provided the 
benefits it should. In preparation for the Shell Jackpine Mine Expansion project review, the only 
way to try and determine the status of follow-up programs recommended by past oil sands 
review panels was to submit Access to Information or Freedom of Information requests. That is a 
costly, time consuming process that does not always provide the necessary information. There is 
no reason that a searchable registry of follow-up program results could not be created. The 
assessment process would be better served by having that information readily available. 

Environmental assessments can get better over time if decision makers learn from previous 
assessments.80 Follow-up is the learning tool. Follow-up programs show if predictions are 
accurate and if certain kinds of mitigation are effective. Predictions and mitigation measures are 
core concepts to any meaningful assessment. Assessments are also more credible if they can 
point to previous cases where predictions were accurate, or mitigation measures were effective, 
before using similar measures. Finally, ready public access to follow-up program results 
increases the accountability of the decision maker. This is because the success, or not, of 
mitigation measures becomes apparent over time. For that reason we suggest that publishing the 
results of follow-up programs be a mandatory requirement in the new regime.  

Monitoring is an essential part of any meaningful follow-up program. Without the data that 
monitoring provides it is difficult to draw meaningful conclusions from follow-up. For those 
reasons we recommend that ongoing monitoring be a mandatory aspect of all follow-up 
programs.  

Finally, it is important that follow-up programs be periodically evaluated and revised, if required. 
A declining greenhouse gas emissions limit is a prime example of the need to revise follow-up 
programs. Emissions reduction technology changes over time and federal authorities should have 
the ability to mandate the most appropriate measures at any given time. There could be other 
deficiencies in follow-up programs that are not readily apparent when they are designed. When 
any deficiency becomes apparent, it is vital that there be some statutory authority to change the 
terms of the follow-up. If the terms are fixed, those future problems could remain and the 
usefulness of that follow-up is greatly diminished. 

  

                                                                 

80 CEAA 1992, supra note 24, s 38(5), stated that “The results of follow-up programs may be used for 
implementing adaptive management measures or for improving the quality of future environmental 
assessments.” 
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COMPLIANCE AND ENFORCEMENT  

Compliance and enforcement provisions are necessary for any law to be effective. Unfortunately, 
the House of Commons Environment and Sustainable Development Committee found that 
“departmental compliance with CEAA requirements [has] been unimpressive.”81 The current 
environmental assessment regime contains some compliance and enforcement provisions, as well 
as some offence provisions.82 We would recommend that these powers be maintained and 
enhanced.  

The mechanism of binding conditions in decision statements should also be maintained.83 The 
risks of non-binding conditions is clear in the assessment of the Yellow Rail (a bird species of 
special concern under Canada’s Species at Risk Act) for Imperial Oil’s Kearl oil sands project. 
The panel in Kearl recommended that both levels of government coordinate a regional review of 
the cumulative impacts on the Yellow Rail in the oil sands region and determine mitigation 
options to minimize the impacts.84 A few years after the Kearl decision report was released, it 
was revealed that Alberta Environment had “considered” the panel recommendation but 
determined that it was appropriate to have Imperial Oil conduct predevelopment surveys and 
implement “applicable strategies” in relation to the Kearl site. The end result is that a cumulative 
effects assessment for Yellow Rail was never completed and that those effects remain unknown 
and unaddressed. Binding conditions would avoid such outcomes. 

We urge you include broad enforcement powers in the new regime. Those should include the 
power to amend conditions, impose new conditions, issue orders, and create offences.  

  

                                                                 

81 Sustainable Development Environmental Assessment: Beyond Bill C-9, Report of the Standing 
Committee on Environment and Sustainable Development, June 2003, online: 
http://www.parl.gc.ca/HousePublications/Publication.aspx?Language=e&Mode=1&Parl=37&Ses=2&Do
cId=1032309. 
82 CEAA 2012, supra note 1, ss 31(1)(ii) & 53. 
83 Ibid, s 53(4). 
84 Decision 2007-13: Kearl Oil Sands Project Joint Review Panel Report, online: 
https://www.aer.ca/documents/decisions/2007/2007-013.pdf. 
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CONCLUSION 

We recommend a robust, multifaceted federal environmental assessment regime for the future. 
The proposals set out in this paper will help to ensure that federal reviews are meaningful and 
contribute to Canada’s long term sustainability. We hope that you find these submissions useful 
as you prepare your recommendations to the Minister of Environment and Climate Change.  
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