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17 January 2012 

 

 

To:  All Parties to Hearing Order GH-2-2011 

 

Regarding:  Hearing Order GH-2-2011 

NOVA Gas Transmission Ltd. (NGTL) 

Northwest Mainline Expansion (Project) Application of 29 April 2011 

Draft Environmental Screening Report (draft ESR) 

 

 

On 15 August 1910, the indigenous peoples of the Fort Nelson area and the Canadian 

crown made mutual commitments to each other through adhesion to Treaty No. 8. Our 

Treaty provides an existing relationship between the Fort Nelson First Nation (FNFN) 

and the Crown that must be honorably upheld.   

 

As submitted in the FNFN’s evidence, and its opening statement presented to the Board 

on November 30
th

, 2011, over the past 100 years, and particularly over the past decade, 

the Crown has permitted industrial development, particularly oil and gas development, 

but also other changes, at a scale and pace that has already impacted the meaningful 

practice of rights under Treaty No. 8 by Fort Nelson First Nation members.  In portions 

of the Fort Nelson First Nation territory, the possibility for meaningful practice of critical 

Treaty 8 rights has already been eliminated. 

 

Proposed developments such as NGTL’s Northwest Mainline Expansion Project must be 

assessed within this larger critical context. As development pressures increase and the 

number of places where FNFN can practice their Aboriginal and Treaty rights 

meaningfully diminish, the onus is on the Crown, developers and assessment bodies to 

conduct meaningful and relevant project-specific and cumulative effects assessments. 

Every subsequent development inevitably causes and contributes to both specific and 

cumulative damage of an already critical nature, and must be held to the highest possible 

standard of assessment. FNFN will be holding NGTL, all developers, and the NEB to the 

same high standard of assessment, consultation (both procedural and substantive), and 

mitigation in all future development proposals in order to protect what remains of our 

traditional cultural and economic landscape. 

 

In this case, FNFN finds that the Draft ESR and the NEB process have failed to meet the 

necessary standards in the following ways, and seeks reconsideration by the NEB on 

several items. 
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1. Draft ESR fails to adequately consider or represent cumulative infringement of 

FNFN rights 

 

Both in written materials submitted to the NEB and during the oral hearing, FNFN 

expressed concern about the cumulative impacts of pipeline expansion and development 

and the contribution of the Northwest Mainline Expansion Project to those impacts.  The 

draft Environmental Screening Report (ESR) barely registers the expressed concerns of 

the FNFN in relation to cumulative effects and does not seem to recognize that it is the 

Crown, not the proponent, who owes treaty obligations to the FNFN. More is required to 

uphold the honour of the Crown, particularly in the presence of evidence provided by the 

FNFN, much of which seems to have received little consideration in the draft ESR.  

Among other omissions, the draft ESR fails to provide:  

 

 an adequate description of FNFN treaty rights; 

 a description of how FNFN treaty rights have already been impacted by past 

developments; 

 a description of how FNFN treaty rights are exercised both in the Project area 

and in the surrounding territory;  

 a description of the potential impact to those treaty rights;  

 any certainty that the Project is being considered in a manner that guarantees and 

safeguards the current and future meaningful practice of rights by the FNFN, or 

the honour of the Crown in dealing with those rights.   

 

These omissions are consistent with a fundamental gap in the Crown consultation process 

related to the Project.  Limits to the geographical and temporal scope of the analysis, as 

well as limits on the subject matter of the analysis, mean that FNFN interests have not 

been adequately described, the impacts to those interests have not been adequately 

analyzed, and actions to adequately safeguard those interests are not included. In fact, 

with what seems like a cavalier disregard, impacts on FNFN treaty interests have not 

been analyzed at all. 

This failure occurs in the context of intensive, overwhelming and immediate development 

pressure, and acute infringement of FNFN treaty rights, driven primarily by shale gas 

development in the Horn River Basin and associated developments, which the Project 

will have a direct influence on.  

As development pressures on FNFN lands increase and the number of places where 

FNFN members can practice Aboriginal and Treaty rights diminish, the onus is on the 

Crown and assessment bodies to increase the level of effort and quality required for both 

project-specific and cumulative effects assessment. FNFN expects developers, the NEB, 

and the Crown, to achieve far higher standards of assessment, consultation (both 
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procedural and substantive), mitigation and accommodation in order to protect and ensure 

what remains of our cultural, ecological and economic inheritance
1
. 

 

As illustrated by the cumulative impact maps that FNFN submitted to the NEB in its 

evidence, among other evidence of broad impacts, there is a compelling and urgent need 

for the Crown to: 

 

1. Work with FNFN to take a comprehensive approach to understanding the 

infringement of treaty rights contributed to by the Project, and associated 

development. 

2. Take an active and immediate role in consulting directly with the FNFN and 

planning for the full future practice of FNFN rights within FNFN lands by all 

FNFN members as a priority that must be guaranteed ahead of Project approval, 

or approval of further industrial developments. 

3. Establish a meaningful post-assessment Crown-FN consultation prior to any final 

ESR or final decision being released. 

2. Draft ESR fails to adequately consider or represent the limits of the NEB as a 

venue for consultation and accommodation discussions with FNFN  

 

FNFN has participated in the NEB process in good faith, and has tried within the limited 

framework offered by the NEB, to put forward its concerns about the Project and its 

impacts.  While FNFN was able, within the parameters of the Board’s process, to raise 

certain concerns, the FNFN also noted fundamental limitations regarding the NEB’s 

ability to discharge the Crown’s honourable obligation to consult with FNFN about its 

treaty rights. The draft ESR identifies the hearing process as providing an opportunity for 

concerns to be raised, but does not include the procedural concerns raised by FNFN, 

including the following: 

 At least four FNFN members who had direct evidence related to the Project area 

were not comfortable with the formality and structure of the NEB’s hearing 

process and thus were precluded from being heard. The NEB denied FNFN’s 

motion to adjourn the oral hearing in order to hold discussions with the Crown on 

how these members could be heard;  

 

 One of the members of FNFN’s witness panel (also a FNFN member ) was unable 

to continue her participation in the hearing at least in part because of discomfort 

with the both the formal setting of the hearing and the formal procedure of the 

Board;  

 

                                                 
1
 We note that within the draft ESR, the NEB does not include the only draft measure (“possible 

condition”) requiring FNFN involvement – draft measure 24 from the NEB’s November 22, 2011 list of 

Possible Conditions for the file. This possible condition referred to Post-Construction Environmental 

Monitoring Reports:  

NGTL shall provide a copy of each of the Post-Construction Environmental Monitoring Reports to 

Fort Nelson First Nation at the same time the reports are filed with the Board. 
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 The hearing evidence indicates that NGTL does not treat the existing FNFN TUS 

information regarding the Project area as fully credible, particularly where 

features and information must be treated confidentially. The NEB process fails to 

provide a process or protocol for the treatment of sensitive TUS information;  

 

 That the timing of the Crown’s receipt of FNFN concerns comes too late in the 

process for serious consideration and accommodation to happen;  

 

 Limits to the NEB’s ability to work with the FNFN to determine the appropriate 

means, format, or timing of consultation; 

 

 Limits to the NEB’s ability to provide appropriate accommodation to FNFN for 

the infringement of treaty rights, including the creation of protective zones, the 

provision of replacement reserve land, and the extension of trapping rights, as 

examples;  

 

 that the Federal Crown previously has taken the position that the NEB is not 

required to discharge the Crown’s duty to consult and accommodate, nor 

determine whether the Crown has discharged that duty before issuing a certificate 

under the Act CEG Standing Buffalo Dakota First Nation v. Enbridge Pipelines 

Inc., 2009 FCA 308; and 

 

 there are outstanding  legal questions regarding how the NEB is able to both 

discharge the Crown’s duty to consult and accommodate regarding a Project, 

while also making an objective assessment of whether the crown’s duty has been 

discharged (FNFN Notice of Motion dated November 22, 2011). 

A specific  example of failed Crown consultation with FNFN in relation to the Project is 

the allowance of the Project Description to include only a portion of the Northwest 

Mainline system, thus artificially fragmenting the actually much larger final proposed 

development and unrealistically muting its likely impact outcomes. The proposed Kyklo 

Creek loop is one part of the proponent’s much larger expansion in FNFN territory. The 

proponent recently applied for and received NEB approval to construct the Komie East 

Extension, a 71.9 km section of pipeline extending north and west from the Sierra station 

(at the west end of the Kyklo Creek section). The proponent has applied for NEB 

approval of two additional sections of pipeline and a meter station in the region. The 

Townsoitoi Creek Section of the Horn River Mainline would add a 54 km section of 

pipeline adjacent to existing pipeline between the east end of the Kyklo Creek section and 

the Ekwan station. The Komie North section would add approximately 100 km of new 

pipeline extending north and west from the north end of the Komie East Extension. The 

Fortune Creek Meter Station would be constructed at the north end of the Komie North 

Extension. These projects are all expansions to a single, contiguous pipeline that forms 

the western end of the proponent’s “Northwest System”. 

The draft ESR wholly fails to draw the connections between these various developments 

and fails to assess the cumulative impact of the system as a whole. The Cumulative 
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Effects Assessment included in the ESA makes only passing reference to some of the 

other projects in the Northwest System, and no reference at all to the Komie North 

Section, the most significant component of the proponent’s expansion in the region. By 

staggering and scattering its applications, the proponent has fragmented the review of the 

expansion of its Northwest System. This fragmentation is particularly problematic for the 

effective review of the environmental and social impact of this expansion. NGTL may 

put forward a business rationale for this approach, however such distinctions are 

irrelevant to environmental systems and the social systems that depend on them, and are 

irrelevant with respect to the impact on FNFN treaty rights. On the contrary, 

environmental, social, and treaty rights impacts can only be adequately assessed on a 

cumulative, regional basis. By precluding that assessment, the proponent has frustrated 

effective review of the various components of its Northwest System expansion. Any 

environmental review should take the whole system into account.  

3. Additional specific gaps in the draft ESR 

 
The Draft ESR fails to adequately describe FNFN’s submissions around Project effects, 

or regarding the Project’s contribution to cumulative effects in FNFN territory in a 

number of ways:  

 The Draft ESR generally fails to include FNFN’s recommended mitigations in 

the draft ESR recommendations. Specifically, it does nothing to confirm which 

of FNFN’s recommended mitigation and monitoring measures, including which 

of its hearing stage recommendations (summarized in section 8.3.3.8 of the draft 

ESR), many of which were part of the original 44 recommended measures 

provided by FNFN starting in October 2011, will be enshrined as terms and 

conditions to the proposed Certificate of Public Convenience and Necessity. 

 

 The Draft ESR fails to note FNFN’s concerns about not being consulted with 

respect to the establishment of the geographic study areas for the cumulative 

effects assessment (LSAs and RSAs); 

 

 The Draft ESR does not describe FNFN’s concerns around the limited size of the 

LSA’s and RSA’s nor the fact that the size does not take into account the specific 

nature of FNFN rights practice in the area, nor FNFN perspectives;  

 

 The Draft ESR fails to adequately describe, or even mention, the cumulative 

effect mapping information that was presented in writing by the FNFN; 

 

 The Draft ESR fails to make the connection between cumulative environmental 

effects and the ability for FNFN members to practice their mode of life and treaty 

rights, as described in the FNFN written submission; 
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 The Draft ESR makes no mention of other developments that are related to the 

Project as set out in the FNFN written submission, such as shale gas well 

development, exploration activities, roads, drill sites, etc.; 

 

 The Draft ESR does not consider the importance of a “valued component-based 

cumulative effects assessment” as set out in the FNFN written submission; 

 

 The Draft ESR fails to mention the connection between the establishment of 

thresholds of acceptable or manageable change at which adaptive management 

must take place and cumulative effects assessment, as described in the FNFN 

written submission; 

 

 On a related point, the Draft ESR fails to make the connection between the 

importance of high quality baseline data collection and cumulative effects 

assessment, as requested by the FNFN; 

 

 The Draft ESR fails to outline the individual components of the cumulative 

effects concerns raised by FNFN members as set out in the FNFN written 

submission (pages 13-14); 

 

 The Draft ESR fails to mention the connection between the constriction of the 

land base available as part of a cumulative effect and the meaningful practice of 

aboriginal treaty rights, as described by the FNFN submission (page 14); 

 

 The connection between the effects of the Project and existing effects within the 

region including those individual effects listed on page 14 of FNFN’s written 

submissions; 

 

We also note that the Draft ESR fails to comment upon or evaluate the FNFN 

recommendation for a regional cumulative effects assessment.  FNFN is of the 

view that honourable Crown consultation involves a considered response to this 

particular request, on an urgent basis. 

 

 While the Draft ESR notes the FNFN request for the collection of additional 

information, it fails to make such collection a full condition of approval.  FNFN 

seeks the implementation of an effective cumulative effects data collection and 

analysis system in the Horn River Basin and nearby areas, before it is too late. 
Instead the Draft ESR recommends that NGTL be required to file a report 

addressing outstanding TLU investigations for the Project.  It appears that the 

wording of the Draft ESR makes even the filing of the plan to address the 

potential participation of aboriginal groups conditional upon agreement between 

NGTL and potentially affected aboriginal groups.  The Draft ESR should require 

NGTL to finish the outstanding TLU investigation and the TLU investigation 

should be completed well before construction commences.  Recommendation S 

indicates only that a plan for outstanding traditional land use investigations needs 

to be filed 60 days prior to commencing construction.  The only mandatory 
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obligation involves reporting. There should be a mandatory requirement for 

NGTL to actually conduct further TLU work. 

 

 While the Draft ESR indicates that “several of Fort Nelson First Nation’s 

recommendations address measures that could enhance environmental outcomes 

for the Project relating to traditional land and resource use, specifically those 

recommendations addressing the participation of Fort Nelson First Nation in 

construction monitoring”, the Draft ESR does not set out the full extent of the 

FNFN request.  The FNFN request involved making it a mandatory condition that 

FNFN be involved in the “design and conduct” of pre-construction, construction 

and post-construction monitoring and reclamation programs, culminating with 

confirmed re-establishment of full ecological integrity, as measured over a 

dictated five-year period.  FNFN also recommended that a longer term 

environmental monitoring system be established with mandatory involvement of 

FNFN.  This monitoring would be designed to monitor impacts and assess the 

effectiveness of NGTL’s mitigation strategies and should last for the lifetime of 

the operation.  

 

 The Draft ESR fails to make FNFN involvement in monitoring a mandatory 

condition and instead appears to make involvement conditional upon agreement 

between NGTL and FNFN and requires in Recommendation U that reporting 

occur only with respect to those groups that have reached agreement with NGTL. 

 

 The proposed recommendations call for NGTL to submit a “summary of 

consultations” undertaken with participating communities to determine the 

proposed scope, methodology and measures for monitoring.  It should be noted 

that NGTL meeting with FNFN and discussing its monitoring plans is no 

substitute for appropriate Crown consultation and does not in any way discharge 

the consultation obligations of the Crown. 

 

 The Draft ESR sets out a suggested reporting requirement for NGTL entitled 

“aboriginal consultation reports”.  Recommendation T should not in any way be 

seen as a substitute for actual, legally required, Crown consultation.  In fact the 

word “consultation” should not be used within this recommendation.  The filing 

requirement could be called simply “aboriginal reports” and the type of activities 

described could be called simply “reports on contact”, or something similar.  

FNFN generally objects to the approach by proponents that appears to be accepted 

by the NEB where so-called “consultation” logs are kept, which purport to 

demonstrate that the proponent has somehow meaningfully engaged with the First 

Nation by virtue of the myriad of contacts with a First Nation, including every 

phone call to a Band office or e-mail sent to a Band.  The use of these logs is 

highly misleading and should not be taken as evidence of meaningful 

engagement. 
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 FNFN raised concerns about cumulative linear disturbance effects on a variety of 

species but particularly woodland caribou, which are already beyond threshold of 

significant adverse impact throughout this area and to the north The NEB raises, 

but then effectively ignores, prior significant adverse impacts on woodland 

caribou in this EA and questions how developments that add even minimal 

impacts can be allowed to proceed (Section 8.4, page 38). The developer’s own 

data cumulative effects assessment identifies that the area has an existing linear 

disturbance ratio much higher than accepted thresholds (generally between 1.5 

and 2 km/km
2
) beyond which woodland caribou are likely to be extirpated from 

an area. Despite clear evidence from FNFN traditional knowledge that woodland 

caribou have and continue to (though likely to a lesser degree in very recent years 

due to existing cumulative effects) frequent the Kyklo area, and despite the 

existence of scientifically determined thresholds of management change, the NEB 

did not find that a significant adverse impact on woodland caribou is already in 

place in the Kyklo area and would be accelerated by the currently proposed 

development without further mitigation. FNFN requests a reconsideration of this 

finding and also requests the NEB require Recommendations P, Q and R be 

extended to the Kyklo Creek Section as a precautionary measure. 

 

The FNFN looks forward to the Crown considering the full scope of the agreement made 

between us on August 15, 1910, and working with the FNFN to guarantee the future of 

FNFN treaty rights on FNFN lands and waters.   

 

Sincerely,  

 

Lana Lowe 
Director,  
Department of Lands and Resources 
Fort Nelson First Nation 
 

 


