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Transition	Initiative	Kenora	Submission	to	the	National	
Energy	Board	Modernization	Panel	
 
Transition Initiative Kenora (“TIK”) is a community environmental non-profit operating in 
Kenora, Ontario in Treaty #3 territory.  Our organization focuses on climate change and 
energy issues as well as watershed protection for the Rainy - Lake of the Woods – 
Winnipeg River basins.   

Introduction	
TIK presented comments to the National Energy Board (“NEB”, “the Board”) 
Modernization expert panel in Winnipeg, MB on February 15, 2017.  Through that 
session and subsequent discussion with colleagues at national environmental and 
environmental law organizations, we have further refined our recommendations on NEB 
modernization, summarized in this submission. 
 
In our many discussions with colleagues, we recognize three main types of 
administrative reforms required for Canada’s current energy information administration 
and regulation.  These include: 1) structural and procedural changes to the Board’s 
activities related to the lifecycle regulation of interprovincial and international pipelines 
and power lines; 2) expanding opportunities for the Board or a successor energy 
information agency to collect, consolidate, analyze, report on and disseminate energy 
data, energy forecasts and energy information; and 3) public engagement in the 
development and implementation of climate and energy policy.   It is important to note 
that the process of National Energy Board modernization is not happening in isolation, 
but in concert with more broad-reaching environmental assessment (“EA”) reforms that 
are already underway in Canada.  Indeed, NEB reforms should be considered as one 
component of these broader EA reforms.   
 
Appropriately addressing the recommendations presented in this submission will 
require major reforms involving multiple legislative changes.  Although we recognize 
the magnitude of the reforms for which we are asking, we see this as an opportunity for 
the Expert Review Panel, the Government of Canada, and indeed all Canadians to think 
big, to think long-term, and to be ambitious in charting the course for Canada’s energy 
destiny over the coming century.  The reforms being undertaken today are a once-in-a-
generation opportunity to engage all Canadians in shaping our collective path forward.  
This is an exciting time and we are grateful for the opportunity offered to groups like 
ours to provide our input to this process. 
 
In this submission, we first present our rationale for a comprehensive redesign to the 
federal regime for interprovincial and international pipeline and power line regulation 
within a next-generation environmental assessment process.  We outline the process by 



	

	 3 

which new project adjudication would proceed under the authority of a next-generation 
EA authority, and we discuss other future mandates, roles, and opportunities for an 
expanded modernized national energy regulatory and information administration. 
 
We conclude with a list of 34 specific reform recommendations related to governance, 
mandate and decision-making, and cutting across the themes of compliance, 
enforcement and monitoring, and public participation as they relate to project reviews 
and lifecycle regulation.   

Redesigning	Energy	Sector	Regulation	in	Canada	
Over the past decade, Canada’s energy decision-making landscape has been absent a 
framework against which to evaluate the merit and adequacy of decisions, save for the 
NEB’s public interest test that is used to justify the issuance of Certificates of Public 
Convenience and Necessity for energy infrastructure projects.  
 
In the meantime, as evidence of climate disruption mounts, countries around the world 
are responding to forestall potentially catastrophic outcomes.  International pacts like 
the Paris Agreement and domestic policies like Canada’s Pan-Canadian Framework on 
Clean Growth and Climate Change are intended to ensure rapid decarbonization of the 
global economy in a carefully managed, stepwise fashion.  The resultant policy 
landscape has serious implications for the future of energy sector investments and 
planning, and this must be reflected in a modernized Canadian energy regulator.  
 
At present, the NEB remains a product of the 1950s policy environment from which it 
emerged.  Prior to the era of anthropogenic climate change, Canada’s priorities were 
predominantly concentrated on maximizing economic growth.  Accordingly, the NEB’s 
public interest test has narrowly interpreted public interest as equal to collective 
economic benefit (e.g. a boost to GDP, or incremental market growth).  The public 
interest test has been primarily a cost-benefit risk analysis intended to justify the 
economic merits of a project, overlooking many of the values that contemporary society 
would argue contribute to the public interest. 
 
Today, our understanding of the public interest encompasses a broad range of values.  
In addition to economic benefits, public interest also includes social, environmental, 
and intergenerational considerations, climate change, and the rights and interests of 
Indigenous peoples.  The policy landscape within which energy decisions are made and 
energy data are produced must, and is, shifting accordingly. 
 
Further confounding the challenges with Canada’s current energy regulatory system is 
that for much of the past decade, without a forum in which to have a robust public 
discussion and debate about climate and energy issues with government decision-
makers, the NEB has inadvertently taken on the unpopular and illegitimate role of de 
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facto policy development incubator.  The public has turned to the NEB’s regulatory 
processes as the only accessible national stage for publicly engaging in energy planning 
conversations.  This is a function for which the NEB was never intended and is wholly 
unprepared to accommodate, resulting in enormous public frustration and a steady 
erosion of public confidence and trust in the regulator.  Meanwhile, simply by virtue of 
the long-term impacts of the decisions its members have made – decisions that have 
locked in energy production and transportation methods for decades to come – the 
NEB has become the practical forum in which Canada’s energy policy has been set.   
 
With Canada and the world on the brink of what may be one of the most significant and 
wide-ranging economic and social disruptions in the history of civilization – the 
transition from an economy based on fossil fuels to one powered by clean energy – now 
is the time we most need a strong and trustworthy energy administration system, 
capable of adapting and meeting the needs of current and future Canadians.   
We have before us an exciting opportunity to reimagine Canada’s energy sector 
regulation and energy information administration, in concert with the suite of federal 
environmental legislative reviews currently underway.  Although we do not yet know 
what EA reforms will be recommended by the Expert Panel of Environmental 
Assessment Reform, nor which recommendations will be implemented by government, 
we propose a revised pipeline and power line regulatory regime that we believe is likely 
to align with coincident EA reforms, will maximize regulatory efficiency, and will regain 
badly eroded public trust in Canada’s energy regulators.  Our recommendations 
broadly align with those proposed by colleagues at the Pembina Institute1, West Coast 
Environmental Law2 and Ecojustice3. 
 

The	Changing	Mandate	of	the	NEB	
Established in 1959, the National Energy Board grew out of a recommendation from 
the 1957 Royal Commission on Energy.4  During the post-World War II period of 
enormous industrial and economic growth, the Government of Canada sought to 
enhance the nation’s wealth and prosperity by drawing on ample domestic gas, oil, 
coal, water and uranium resources.  The mandate of the Royal Commission on Energy 
was to inquire into Canadian sources of energy and energy policy, its goal to assure the 
most effective use of energy resources in the public interest.   
 

																																																								
1 See Good Governance in the Era of Low Carbon, Pembina Institute Submission to the NEB Modernization 
Panel, at https://www.pembina.org/reports/vision-for-neb-modernization-final.pdf. 
2 See West Coast Environmental Law Submission to the Expert Panel on NEB Modernization March 31, 
2017. 
3 See Ecojustice Submissions to the National Energy Board Modernization Panel March 7, 2017. 
4 Privy Council of Canada.  (1959) Report of the Royal Commission on Energy – Part 1. Retrieved from 
http://publications.gc.ca/site/eng/472650/publication.html 
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Commissioners devised the NEB as an agency to serve the dual purpose of energy 
adjudication and energy data collection.  The NEB was intended to be a streamlined 
agency, operating at arm’s length to government, capable of providing licensing, 
economic adjudication and lifecycle regulation of pipelines and power lines, and 
generating energy information to support these regulatory operations and government 
decision-making.  
 
The NEB’s function in early 2017 is essentially unchanged since the institution was 
established nearly sixty years ago.  The Board still performs two primary duties: energy 
project adjudication and lifecycle regulation, and energy data collection and 
production.  However, the relationship between these two roles has become fraught 
with tension in recent years as the NEB has found itself on the front line of interpreting, 
if not creating de facto energy policy in the absence of clear government leadership on 
climate and energy policy.  Furthermore, within this murky landscape devoid of policy 
direction, tensions between energy information reporting and the application of energy 
information to regulatory adjudication has led to inherent conflict within the NEB’s dual 
roles as regulator and energy information administrator. 
 
As we modernize the NEB, one of the first reforms that will be necessary is to more 
formally codify the relationship between the two functions of the agency.   
 
TIK recommends the NEB’s current dual roles of energy regulation and energy 
information administration be divided between two, distinct entities with a 
Memorandum of Understanding or similar agreement governing the relationship and 
exchange of information between the two departments.    
 
Both the regulatory and energy information functions could still operate under the 
umbrella of a modernized National Energy Board, although it might also be reasonable 
to consider establishing a new, stand-alone department of energy information 
administration.   
 
For the purposes of this submission, we assume the modernized NEB wil l  
be an umbrella agency housing two distinct departments, a national 
energy regulation administration and a national energy information 
administration. 
 

Modernized	National	Energy	Regulation	
Within a modernized NEB, a national energy regulation administration will be the 
department that is responsible for the current NEB activities of issuing licenses, import 
and export permits, conducting regulatory reviews, maintaining lifecycle operations 
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monitoring, compliance and enforcement, and decommissioning projects at their end-
of-life. 
 
Under 2012 legislative reforms to the Canadian Environmental Assessment Act 
(“CEAA”) that resulted in the creation of CEAA 2012, environmental assessments 
required to support the mandated activities of the NEB now take place under the NEB.  
The NEB was never intended to provide comprehensive environmental assessment 
capabilities and it lacks the expertise to do so.   We therefore recommend all federal-
level environmental assessments, including those related to national energy regulation, 
should be administered by the EA expert agency, that is, the Canadian Environmental 
Assessment Agency (“CEAA”) or its next-generation successor resulting from current EA 
reforms in process.   
 
As articulated in above-noted submissions from the Pembina Institute, West Coast 
Environmental Law and Ecojustice, we concur that the appropriate process for 
performing regulatory reviews of new project applications would be to conduct such 
reviews within a next-generation strategic environmental assessment framework.  The 
EA agency would be responsible for coordinating the comprehensive project review, 
delegating specific aspects of the review to the appropriate expert agencies.   
 
The following is a step-wise summary of the proposed new regulatory review regime for 
new project applications: 
 

1. A project proponent submits a new application to the federal EA agency. 
 

2. The EA agency delegates to the national energy regulator responsibility to 
conduct an economic needs assessment with reference to Canada’s international 
and domestic climate policy commitments. Though conducted by the national 
energy regulator, this economic needs assessment draws on energy demand 
forecast data provided by the national energy information administration to 
establish if there would be a future need for the project given Canada’s 
commitments to comply with decarbonization goals for a climate safe future.   

 
3. If the project passes this preliminary needs assessment screen, it goes for 

comprehensive review, coordinated by the EA agency. 
 

4. The EA agency delegates the following simultaneous reviews take place through 
the appropriate expert agencies:  

a. National energy regulator – conducts technical review covering 
engineering, construction, operations, and safety considerations.   
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b. Environment and Climate Change Canada – conducts cumulative, 
lifecycle greenhouse gas emissions (“GHG”) analysis.5 

c. CEAA or its successor – conducts comprehensive, cumulative project-
level EA including socio-economic assessment 

d. Public and nation-to-nation Indigenous – Crown consultations would 
happen throughout the duration of the project review.  
 

5. The EA agency compiles reports from each activity stream in (4) into a 
consolidated report with recommendations for Governor-in-Council or other 
democratically accountable decision-making authority. 
 

6. Governor-in-Council remains the decision-making authority.  Decisions must be 
evidence-based, and decision-making rationale must be transparent, disclosed 
to the public, and include reference to evidence (including intervenor evidence) 
used to reach the decision. Decision-makers must be accountable for their 
decisions and decisions made by Governor-in-Council must also be open to 
appeal through the courts.   

 

National	Energy	Regulator’s	Role	in	Decommissioning	and	Remediation	
When the NEB was established in 1959, it was chiefly occupied with regulating the 
growth of Canada’s fossil fuel transportation infrastructure.  Today and into the future, 
as Canada addresses climate change and fossil fuel demands dwindle, the nation’s 
energy regulator is unlikely to have a continued role in overseeing such expansion.  Its 
regulatory functions will be less focused on approving new or replacement pipelines, 
and more on decommissioning old lines as they reach their end-of-life expectancies or 
are phased out according to strategic emissions reduction plans.   

To satisfy this role, greater consideration needs to be given to ensuring adequate 
resources exist to cover the costs and requirements of decommissioning projects and 
remediating lands and waters affected by pipelines.  It is not enough that regulated 
companies be required to provide a letter of credit or surety bond to pay for 
abandonment; actual funds that accrue over time to keep pace with inflation must be 
held in trust for decommissioning and remediation purposes.  Furthermore, full lifecycle 
costs including decommissioning, abandonment, and remediation must be included 
within project costs at the time of project application review. 

																																																								
5 Though beyond the scope of the current submission, Transition Initiative Kenora has previously provided 
detailed comments to Environment and Climate Change Canada regarding the draft methodology for GHG 
analyses proposed in early 2016, as well as comments on the application of this draft methodology to the 
review of the Enbridge Line 3 Replacement project and the Kinder Morgan Trans Mountain Expansion 
project.  In each of these submissions we included detailed discussion of methodological deficits and made 
recommendations to improve the methodology.  
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Modernized	National	Energy	Information	Administration	
Studying and recommending the best use of the energy and sources of energy in 
Canada has always been a core responsibility within the NEB’s mandate.  Under a 
modernized nation energy administration, energy information collection, management 
and reporting could expand significantly in coming years, consolidating disparate 
energy information functions currently spread among numerous government agencies 
including the NEB, Transport Canada, Natural Resources Canada, Environment and 
Climate Change Canada, Statscan and others.  

A modernized national energy information administration should reflect Canada’s 
commitments to meeting international climate change obligations and decarbonization 
targets.   

The agency should collect information on trends, renewable energy technologies and 
emerging new factors, and research and studies into alternative energy policy options 
to accelerate change.   
 
The agency should commit to open data policies, share data with and source data from 
provincial / territorial, national and international sources, and subject all research to 
peer-review.   
 
The agency should include within its energy forecasting mandate an expanded 
emphasis on:  

• Renewable energy sources  
• Targets for fossil fuel reduction that are consistent with meeting legislated 

decarbonization goals and timelines 
• Non-linear growth modeling for alternative clean energy sources 
• Comparisons of energy sector effects on achievement of climate policy goal 
• Long-term forecasts (20-30 years) 
• A broader range of energy future scenarios 
• Upstream, downstream and cumulative effects (including food consumption and 

land use impacts) of projects 

The agency could have a future mandate in advising on best policy practices to regulate 
interprovincial electricity transmission.  

The agency could have a future mandate in regulating energy expenditures (e.g. 
assisting in setting and monitoring progress towards multi-jurisdictional energy 
expenditure / energy descent goals). 

Finally, the agency could also have an enhanced role in public energy education, 
providing data, educational resources, accessible reports, and public engagement 
projects and activities aimed at improving Canadians’ energy literacy.   
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Summary	of	Reform	Recommendations 
 

Governance	
1. The composition of the modernized Board or its successor must reflect the 

diversity of Canadians, in terms of gender, race, geography and expertise.  
Expertise should be drawn from, but not limited to, the oil and gas industry, 
municipalities and indigenous communities, non-profits, science and academia.  
The Board should reflect its current breadth of knowledge plus expertise related 
to climate change, traditional indigenous knowledge, emerging energy 
technology, governance, public engagement, community development, 
indigenous legal traditions, UNDRIP, and other public interest topics necessary 
for ensuring robust regulatory oversight. 

2. The modernized Board or its successor must ensure it has capacity for 
accommodating diverse indigenous languages. 

3. Appointments should be merit-based with democratic appointment processes, 
with fixed term limits applying to all appointees whether temporary or 
permanent.   

4. The Calgary residency requirement for members of the modernized Board or its 
successor should be abolished. 

5. Members of the modernized Board or its successor and their families must 
ascribe to a mandatory minimum employment exclusion period between 
working in regulated industry and serving on the Board. 

6. The duties of the chair for the modernized Board or its successor must be 
separate and independent from those of its CEO.  The same person should not 
be allowed to fulfill both roles. 

	

Mandate	and	Future	Opportunities	

Policy	Framework	
7. The Government of Canada must develop climate and energy policies that 

include defined federal, provincial, territorial and sectoral carbon budgets 
relevant to meeting or exceeding Canada’s international decarbonization 
commitments for 2020, 2030, and 2050. 

8. Any discretionary decision-making for the modernized Board or its successor 
must comply with federal and provincial policies, including climate and energy 
policies consistent with ensuring a climate-safe future.  

9. Regulatory reviews for energy projects should be conducted under a 
comprehensive Environmental Assessment (EA) framework, with the modernized 
Board or its successor bearing responsibility for providing technical, 
engineering, and economic evidence to the responsible EA authority. 
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10. The modernized Board or its successor must be given a clear policy framework 
to guide the managed decline, decommissioning and remediation of existing 
fossil fuel energy infrastructure under its regulatory oversight.   

11. The modernized Board or its successor should house two distinct departments, 
one for lifecycle regulation of interprovincial and international pipelines and 
power lines, and the other for the administration of energy information.  The two 
departments, though separate in function, would operating under the terms of a 
formal agreement to share data and inform each other’s mandates. 
 

Energy	Data	Production	and	Future	Opportunities	
12. Within the modernized Board or its successor, an expanded and enhanced 

national energy information administration should be empowered to collect, 
consolidate (from across Government agencies and departments), analyze and 
report on energy data, including trends, renewable energy technology and 
emerging factors, research and studies into alternative energy policy options to 
accelerate change.  This administration should draw on international, national, 
provincial and territorial data sources, be committed to open data principles and 
peer-review.  

13. The modernized Board or its successor must update energy data forecasting 
methods to include targets for fossil fuel reduction consistent with climate policy 
to achieve a climate-safe future (i.e. very likely to remain under 2°C / likely to 
remain under 1.5°C of average global temperature rise over pre-industrial levels 
this century), covering longer time periods (20-30 years), and considering a 
broader range of alternative energy futures.  To this end, the Board’s forecasting 
models must allow for non-linear growth modeling for alternative clean energy. 

14. The modernized Board or its successor should have a role as a public education 
resource, including providing education about its role, the energy industry, and 
Canadian climate and energy policies and targets. 

 

Public	Interest	&	Indigenous	Rights	&	Concerns	
15. As public interest evolves over time, the term’s definition should not be rigidly 

calcified in legislation with respect to its application to decision-making 
processes for Canadian energy infrastructure. Rather, its meaning should be 
articulated to set context for the interpretation and application of legislation, for 
example through a statement in guiding principles, or in legislative preamble.   
This contextual meaning must include economic, social, and environmental 
sustainability considerations that include the rights and interests of current and 
future generations. 

16. It is inappropriate to aim to “balance” public and Indigenous rights and interests 
either in legislation or in the decision-making process as these are not 
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competing or conflicting interests, but interests that must be simultaneously and 
equivalently met. 

 

Decision-Making	Roles	
17. Under a modernized Environmental Assessment regime, interprovincial and 

international pipeline and power line project adjudication would be conducted 
under the authority of the EA agency. The modernized Board or its successor 
would contribute technical, engineering, and economic evidence to this EA 
process, and would not have a direct decision-making role in project 
adjudication.   

18. Decisions must be evidence-based, and decision-making rationale must be 
transparent, disclosed to the public, and include reference to evidence 
(including intervenor evidence) used to reach the decision. 

19. Decision-makers must be accountable for their decisions.  The existing 
Governor-in-Council (Cabinet) decision-making function is a democratically 
sound option as the Cabinet is held accountable to the Canadian public via the 
electoral system.  However, decisions made by Governor-in-Council must also 
be open to appeal through the courts.   

20. Decisions must respect nation-to-nation agreements, and include the free, prior 
and informed consent of affected communities and indigenous peoples.  
Determination of “affected” status for indigenous peoples must not be tied to 
geographic residency, but be related to areas of traditional land use and 
occupancy as defined by the indigenous nation. 

21. Landowners must have the right to withhold consent for land acquisition.  
 

Project	Adjudication	
22. Participant standing must be broadened to include the views of all interested 

parties. 
23. Applications must not be found to be complete unless they include all 

emergency response program and integrity management protocol designs, and 
the practice of filing supplemental details to the project description during the 
review period must be prohibited. 

24. The current, single fixed timeline for review must be eliminated.  Timelines are 
necessary to ensure structure and certainty in a review, but should be set on a 
case-by-case basis, scaled to the size, scope and nature of the project.   

25. All hearings must include opportunities to present oral evidence. 
26. All hearings must include opportunities for participants to test evidence through 

cross-examination. 
27. All participants must be accountable for timeliness and completeness in 

responding to Information Requests. 
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28.  The veracity of evidence presented by all parties, including project proponents 
and intervenors, must be afforded an equal degree of scrutiny. 

29.  Public accessibility to the regulatory process must be assured through the use 
of appropriate materials and technology. 

 

Lifecycle	Regulation	
30. Industry proponents must be held financially responsible for full costs of 

emergency responses, decommissioning of projects and associated remediation 
of affected lands. 

31. The modernized Board or its successor must support strong whistleblower 
protections. 

32. The modernized Board or its lifecycle regulatory successor must ensure that 
local first responders and local communities are adequately resourced to be 
able to respond to emergencies.  This includes providing community first 
responders with detailed information necessary to respond appropriately (e.g. 
MSDS records, system schematics, up-to-date emergency response protocols).  

33. Indigenous land codes, where they exist, must be incorporated into ongoing 
monitoring, compliance enforcement and emergency response protocols.   

34. The modernized Board or its successor should provide a forum for continued 
dynamic engagement among its regulated industries, indigenous peoples and 
the general public throughout the life cycle of regulated projects.  

 


