
March 31, 2017 
 
 
Dear Members of the National Energy Board Modernization Panel, 
 
As a fellow Canadian, thank you for serving our government and society by 
accepting this important assignment.  We are fortunate to have a long history of 
regulatory excellence in Canada and it is timely for you to consider what 
adjustments should be made to the National Energy Board (NEB) to align it with 
current societal needs and expectations. 
 
Through interviews, I have contributed to a few other submissions made to you.  I 
regret that I was unable to attend one of your consultation sessions in person.  
 
I have spent more than 10 years as a regulatory decision maker:  on both provincial 
and federal regulatory tribunals.  As both a former Vice-Chair of the NEB and the 
Presiding Member of the former Enbridge Northern Gateway Joint Review Panel, I 
remain convinced that we have a national energy regulatory process that provides 
time-tested templates for other countries who are in the early stages of developing 
their energy regulatory processes.  As you develop your recommendations as to the 
future of the NEB, I propose that you keep these principles in mind.  I believe they 
are fundamental building blocks for a successful quasi-judicial regulatory body. 
 

1. The legislated mandate for the organization should be re-visited at least 
every 10 years.  This would allow the government to make course 
corrections on a timely basis to ensure that the regulator is well positioned to 
deliver its mandate within relevant societal and policy frameworks. 

2. For a regulator to be held accountable, it must have the responsibility for the 
full life cycle of the sector it regulates.  It has been my experience that when 
segments of a sector are divided between different regulatory authorities 
and/or government departments, it leads to a lack of accountability, 
jurisdictional confusion and sub-optimal regulation.   

3. The regulatory decision-makers who are, under the current NEB structure, 
the Board members, must be comprised of experts who have the collective 
knowledge in all aspects of the regulator’s mandate and who have 
demonstrated sound judgment in these areas.  

4. The appointment process of the regulatory decision-makers must be merit 
based and include both board and government representatives. 

5. The government must provide the required policy direction for the regulator 
to deliver its mandate.  It is not efficient or effective to have a regulator 
operating in a policy vacuum. 

 
In this submission, I have also included an article that I co-authored about the 
specific aspect of public engagement in linear infrastructure project reviews.  This 
paper was presented at the 11th International Symposium- Environmental Concerns 
in Rights-of-Way Management and subsequently published in the Proceedings of the 



Symposium.   I have also attached an article that provides further detail on some of 
the principles I have outlined above.   
 
I wish you well in your deliberations and look forward to the outcomes.  I am 
confident that we have all the tools we need in Canada to have effective and efficient 
Federal energy regulation. 
 
 
Sincerely, 
 
Sheila Leggett 
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ABSTRACT  

The energy industry in Canada has faced unprecedented scrutiny from 
regulators, landowners, Aboriginal groups and other stakeholders. 

Statistical polls in Canadian areas in the vicinity of proposed pipeline 
projects continue to indicate that the lowest level of trust is held with oil 
and gas companies, and a close second are the federal and provincial 
energy regulators. Canada’s federal regulatory agency for interprovincial 
pipeline infrastructure is the National Energy Board (NEB). The NEB is an 

independent, quasi-judicial federal regulatory agency that was 
established in 1959 with the mandate to regulate aspects of the energy 
industry under federal jurisdiction, and to inform the government and 
public about energy matters. The NEB has been known for its open, 
transparent and fair process for assessing and evaluating whether major 

energy projects are deemed to be in the public interest. Recently, the 
NEB has been criticized by some including interveners who believe the 
regulator is not transparent or open. This paper will focus on public 
engagement carried out by the regulator associated with regulatory 

application reviews and investigate the meaning of “Best in Practice” in 
this area. We will examine the current state in Canada for public 
engagement during regulatory reviews compared to best practices 
gathered from the literature and present a recommendation for 

continuous improvement in this important area.  
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INTRODUCTION  

Public hearings into large linear infrastructure projects have become the 
forum where groups and individuals seek to raise a broad variety of 
topics, some of which are related to topics that are broader than the 
project being reviewed. A regulator is challenged to determine what type 
of review processes will provide it with a relevant, robust evidentiary 

record for decision-making, while providing opportunities to engage the 
public. Many regulators are charged with determining whether a 
proposed project is in the public interest. This adds further complexity in 
terms of defining and communicating how the regulator views and 

discharges this aspect of their mandate from the time the proponent 
discloses project filing intent to the issuance of the regulator’s decision 
or recommendation.  

Increasingly in the past decade, a broad range of stakeholders have self-

identified as groups or individuals who have evidence, opinions and 
thoughts they wish to put before the regulator during the review of an 
individual project. Recent hearing transcripts illustrate that some of 
these views may not be within the  

realm of the regulator’s mandate. For example, in at least two recent 
hearings for federally regulated pipeline projects, there have been calls 
for the reviewing panel to consider environmental impacts of bitumen 
extraction, including the production of greenhouse gases and related 
effects on climate change (NEB/CEAA 2013, Trans Mountain Pipeline ULC 

2015).  

Regulators face the challenge of balancing equity and efficiency 
(Kunreuther 2015). Equity is described as concern with “distributional 

issues that may require weighting certain groups demanding special 



treatment higher than others”. Kunreuther (2015) describes efficiency as 
a situation where the well-being of society is improved over the status 
quo. Kunreuther (2015) discusses this in the context of policy making, 

however this balance also applies to review processes that regulators 
establish for the consideration of potential projects. What should a 
regulator consider when establishing a hearing process for a project 
where there will be different magnitudes of positive and negative impact 

at the local, regional and national levels?  

The hallmark of regulatory excellence is lucidity (Baldwin 2015). This is 
defined as “a clarity of approach in delivering on the essential tasks of 
regulation”. A lucid regulator needs to stay attuned to the challenges it 

faces. Effective and efficient public engagement by regulators during 
proposed project reviews is one such challenge (Baldwin 2015).  

An expert quasi-judicial regulatory tribunal is not charged with 
conducting a vote or a plebiscite about whether a project should 

proceed. Rather it strives to create an efficient and effective process that 
provides the greatest breadth and depth of relevant information to allow 
it to make its expert decision or recommendation.  

BACKGROUND  

So often we hear the word best. What does it truly mean and how is it 
measured? Terms include best in practice, best in class, best 
management practices or even to take it a step further there is beyond 
best in class and excellence. We have operational excellence, responsive 

excellence, process excellence, compliance and enforcement excellence, 
and regulatory excellence. Terms such as “best practice” or “best in 
practice” connote an approved standard. It is our observation that the 
field of public engagement, particularly in the context of a regulator’s 
public engagement practices in public hearing processes, has not 

matured to the degree that recognized standards are in place.  

There is a broad range of activities that fall under the range of public 
engagement. Recent publications identify categories such as inform, 

consult, deliberate and co-create (Newfoundland Labrador Office of 



Public Engagement 2014) or inform, gather information, discuss and 
engage (International Association for Public Participation [IAP2] 2007). 
Public engagement may include activities across the continuum.  

How do these terms and the continuum apply to public engagement by 
regulators during the review of applications? In our view, Braithwaite 
(2015) said it best, “The best regulators tell the best stories of how they 
pick the most important problems from an ever-changing regulatory 

landscape, how they diagnose them, fix them and apply lessons learned 
from the story”. While this quote extends to all aspects of a regulator’s 
mandate, we use it here as context for our proposed best in practice 
principles for regulatory public engagement during public review 

processes. For the purpose of this paper, public engagement is defined 
as “the involvement of specialists listening to, developing their 
understanding of, and interacting with, non-specialists” (HEFCE 2006).  

It is critically important to distinguish between public engagement and 

Aboriginal engagement. Each has its own suite of principles and 
approaches and are distinctly different in Canada. This paper focuses 
only on the public engagement aspect that could include groups or 
individuals such as landowners, tenure  

holders, leaseholders, community groups or members, non-
governmental organizations, public members, individuals or other 
stakeholders with an interest in the project or the regulatory review 
process.  

The importance of process for public engagement cannot be 
understated. In its simplest form a regulator needs to abide by the 
statutes that authorizes agency action or allows them to deliver a 
mandate. Often the requirements around public participation and 
transparency about decision making are set out in these directives.  

There are a number of factors contributing to the public’s growing 
interest in more participation and engagement, including (King et al. 
1998, Nash and Waters 2015):  

   ●  Citizens demanding more accountability from public 



officials;    

   ●  Administrators recognizing that decision-making without 

public input is ineffective;    

   ●  Citizens’ growing mistrust of government and government 
agencies; and   ● Citizens’ expectations that, for a regulatory 
review process to have legitimacy, there must be opportunities for 

the public to participate.   At the same time, the public reports 
feeling frustrated and a growing disconnect between their 
expectations and the opportunities for participation during a 
regulatory review process (King et al. 1998). On the other hand, 

regulators and public administrators struggle with administering 

regulatory review processes in an efficient and timely manner 
while selecting the relevant tools to engage the public (King et al. 
1998; Nash and Walters 2015). There is a tension between the 
public’s growing expectations for effective participation in 

regulatory reviews and the regulators’ ability to execute these 
reviews.   The National Energy Board (NEB or the Board) is an 
independent federal regulatory agency established in 1959 with 
the mandate to regulate aspects of the energy industry under 
federal jurisdiction, and to inform the government and public 

about energy matters. We have chosen to focus this paper on 
recent pipeline applications that have been or are being reviewed 
by the NEB. Firstly, this is because the mandate of the NEB is 
national and therefore its actions have broad implications for 
Canadian society. Secondly, we each have direct knowledge and 

expertise of the NEB regulatory review process. Recent pipeline 
projects, including Northern Gateway, Keystone XL, Energy East 
and the Trans Mountain Expansion Project have generated more 
public interest than ever before. Thousands of interveners have 

participated in the hearing process, more participant funding has 
been granted to interveners than in years past, and tens of 
thousands of information requests and letters of comment have 
been filed with the NEB.  



  PRINCIPLES OF BEST IN PRACTICE AND PUBLIC 
ENGAGEMENT   There is an evolving body of knowledge on 

the methods of public engagement in public processes and, most 
recently, this body of knowledge has grown to include an 
understanding of what it means when a regulator undertakes 
“best in class” public engagement (Coglianese and Shapiro 2015, 
Nash and Walters 2015).   In 2015, the Alberta Energy Regulator 

(AER) sponsored a program by Penn University to examine all 
aspects of what it means to be a best in class regulator (Penn 
University 2015). For the purpose of this paper, we reviewed the 
Penn Program’s research papers, as well as other sources of 
literature on public engagement in the regulatory context, to 

summarize five overarching principles of public engagement that 
are considered “best in class” for a regulator.   The reasons for a 
regulator undertaking public engagement in a regulatory review 
process appear to be universal (King et al. 1998, OECD 2009, OECD 

2013, Coglianese and Shapiro 2015, Harrison 2015, Nash and    

Walters 2015) and they are related to the factors contributing to the 
growing interest in public engagement cited in the previous section of 
this paper.  

Regulators undertake public engagement in the regulatory review 
process because: 1)effective public engagement results in better 
regulatory decisions; and 2)opportunities for public engagement 

enhance the legitimacy of, not only the decisions rendered, but of the 

regulatory agency.  

Our five proposed principles of best in class public engagement for a 
regulator include:  

1. The regulator should provide opportunities for the public to be 

engaged early in a regulatory review process and often throughout 
the process.  The research carried out by the Penn Program as 
well as other experts indicates that public engagement in 

regulatory review processes is more effective when the public is 

engaged in the earliest stages of the process, such as when the 



agenda or the priorities for the process are being set (Coglianese 
and Shapiro 2015, Nash and Walters 2015).  At the same time, the 
public perceives a process as more legitimate when they feel they 

have had a voice in the process and have had opportunities to 
influence the discussion or provide input to the regulator’s 
decisions (King et al. 1998, Hutton 2015). The regulator must 
clearly demonstrate in its decisions how public input was 

considered and how it influenced decisions (King et al. 1998). 
 Engaging the public early in the regulatory review process may 
also help the public to build its understanding of the steps in the 
regulatory review, helping the public to more effectively provide 

input, and overcoming some of the typical barriers to effective 

public participation created when the public is unfamiliar with an 
administrative review process (King et al. 1998).   

2. The regulator must ensure procedural fairness and neutrality in all 
of its interactions with the public.  As noted in the previous 

section, the growing public interest in engagement opportunities 
during a regulatory review is correlated with the public’s growing 
mistrust of government. The best in practice research suggests 
that a regulator’s investment in ensuring procedural fairness and 

neutrality equates to greater public trust and support of the 
regulatory review process (Nash and Walters 2015).  The regulator 
demonstrates procedural fairness and neutrality by actively 
listening to the public’s input, showing respect for all 
contributions, and providing clear reasons for its decisions, in 

particular indicating how the public’s input changed or influenced 
the outcome (see also Principle 1) (OECD 2009, OECD 2013, Nash 
and Walters 2015).  As noted in Hutton (2015), this principle is as 
much about the regulator’s behaviour and style in engaging the 
public as it is about the specific administrative procedures 

undertaken.   

3. The regulator should engage a diverse range of views and 
experiences throughout its review process.  The best in practice 

research indicates that regulators learn the most when they have 



the opportunity to listen to a wide range of perspectives on issues 
(Nash and Walters 2015). Outcomes are enriched when regulators 
can probe the depth and nature of a conflict through the input of 

participants who reflect all the interests at stake and who may be 
traditionally underrepresented in regulatory reviews (King et al. 
1998, Nash and Walters 2015).   

4. The regulator should select a range of tools or methods to engage 

the public that are appropriate to the context and fit for the 
purpose.  Nash and Walters (2015) summarize a number of 
different approaches to and methods of public engagement, 
ranging from broadly inclusive methods (e.g., public comment 

period and public   

hearings) to collaborative methods (e.g., expert advisory committees, 
citizen panels, negotiation). There is no one-size-fits-all approach to 
public engagement (OECD 2009).  

In the Canadian context, regulators also use a variety of the approaches 
described in Nash and Walters (2015). For example, the NEB, as a quasi-
judicial tribunal bound by the rules of natural justice, typically uses 
broadly inclusive approaches to invite a range of public views and input 

into its regulatory reviews. The NEB’s tools include oral or written 
hearings whereby registered interveners can test the evidence of the 
applicant as well as provide their own evidence. The NEB also typically 
allows for letters of comment from people that have applied and been 

accepted as commenters in the NEB proceeding. Lastly, the NEB has in 

past proceedings, allowed for oral commenters to appear at the public 
hearing to provide a brief oral statement of their views about a proposed 
project. In its most recent proceeding, the NEB selected not to use oral 
statements as a tool to engage the public.  

The British Columbia Environmental Assessment Office (BCEAO) leads 
the review of certain reviewable infrastructure and resource 
development projects within the Province of BC. The BCEAO review 

process typically involves a working group (i.e., an expert advisory panel) 

made up of provincial, federal, and local government staff, as well as 



potentially affected First Nations, who review the technical aspects of a 
project. The working group may provide a report summarizing its 
technical review of the project to the BCEAO and, ultimately, the 

Ministers responsible for the BCEAO make the final decision on whether 
a project will proceed.  

The BCEAO also typically allows for broader public input through two 
rounds of letters of comment at distinct stages during the review 

process. As well, the BCEAO may host open houses or another similar 
public forum within the potentially affected communities to collect input 
from the public.  

In selecting the public engagement methods to employ, the regulator is 

tasked with understanding the context of the regulatory review process 
and the parties potentially participating, its goals in carrying out the 
review, and the various trade-offs in selecting different methods of 
public engagement to maximize the value of public input (OECD 2013, 

Nash and Walters 2015).  

5. The regulator should have a process whereby it evaluates the 
effectiveness of its public engagement efforts and learns from these 
interactions.  

Regulators typically make decisions that are said to be in the public 
interest; however, the definition of public interest evolves at pace with 
shifting public values and with the nature of the activity being reviewed. 
This has definitely been the case in the context of linear infrastructure 

projects reviewed by the NEB. For example, the NEB reviewed a proposal 
by Trans Mountain Pipeline ULC (Trans Mountain; then Terasen Pipeline 
Inc.) in 2006 to expand an existing oil pipeline system through Jasper 
National Park, a United Nations Educational, Scientific and Cultural 
Organization (UNESCO) World Heritage Site. The application by Trans 

Mountain Pipeline ULC garnered little attention from the public. There 
were eight registered interveners, two government participants, and six 
parties that submitted letters of comment. The NEB held a public hearing 

that lasted for less than three days.  



In sharp contrast, Trans Mountain Pipeline ULC applied to the NEB in 
2013 for a much larger expansion of the same oil pipeline system (the 
TMEP). The NEB received over 2,100 applications to participate in the 

regulatory review of the project. The NEB accepted 402 interveners, 
1,200 commenters, and rejected 468 applicants who did not meet the 
criteria to participate (NEB 2014a). While not all the interveners and 
commenters were active throughout the process, approximately 30% of 

the interveners participated at some point in the process, and 
approximately 30% of the commenters submitted a letter of comment. 
The public oral summary argument portion of the proceeding, which has 
yet to take place, is estimated to take 18 days to complete (NEB 2015a).  

As the public interest evolves and the level of public interest in 
participating in regulatory reviews grows, how do regulators know how 
to define the public interest? How do they know that the methods they 
are using to engage the public have been and continue to be effective?  

To meet the criteria of best in practice for public engagement, regulators 
must invest in continually evaluating their public engagement processes 
and, in turn in making improvements to ensure the methods of public 
engagement are effective and contextually relevant (OECD 2009, 
Coglianese and Shapiro 2015, Harrison 2015). The research suggests that 

there is no fixed formula for successful public engagement (Nash and 
Walters 2015). Continual learning contributes to the regulator carrying 
out its duties (i.e., in the public interest), while being conscious of the 
nature of the challenges in the regulatory review process (Baldwin 2015).  

Focusing on the Canadian regulatory context, how are Canadian 
regulators performing with respect to the best in practice public 
engagement principles through the review of linear infrastructure 
projects?  

IMPLEMENTATION AND PRACTICE  

We selected two examples of projects reviewed by the NEB to examine 
how the best in practice principles of public engagement have been used 

by the regulator. The two projects examined are the Northern Gateway 



Project and the Trans Mountain Expansion Project.  

As will be described in the following subsections, we have concluded that 

the NEB fully met three of the five best in practice principles for public 
engagement in its review processes for these two projects, and we 
observed opportunities for improvement related to the remaining two 
principles.  

NORTHERN GATEWAY PROJECT  

The NEB/CEAA review of the Northern Gateway Project (or Northern 
Gateway) began in early 2009 when Northern Gateway said it intended 
to seek regulatory approval for the project. A Joint Review Panel (JRP or 

Panel) was established in December 2009 and the application was filed in 
May 2010. The review concluded with the release of the JRP report in 
December 2013 (NEB/CEAA 2013).  

All information provided below about public engagement during the 

Northern Gateway review process was taken from publicly available 
information in the JRP Report and on the JRP and NEB’s websites.  

1. The regulator should provide opportunities for the public to be 
engaged early in a regulatory review process and often throughout the 

process.  

The JRP sought oral and written comments prior to establishing the 
hearing process. Oral and written comments were requested on: a draft 
list of issues; whether Northern Gateway should be requested to file 

additional information; and suggestions for oral hearing locations. The 
Panel issued a report reporting back on what it had heard during this 
consultation process and communicating its decisions. Other examples of 
public engagement throughout the review process included having a JRP-

specific website for the review, regular newsletters, publishing 15 
Procedural Directions from July, 2010 to May, 2013. These publications 
provided ongoing updates on the review process and provided 
information about next steps and how to be involved. In preparation for 

the hearing process, the JRP Secretariat hosted 35 public information 



sessions and 32 online workshops to share procedural information and 
answer questions about how to participate. Opportunities to be involved 
with the review process included registering as an intervener or a 

Government Participant, submitting a letter of comment or presenting 
an oral statement.  

2. The regulator must ensure procedural fairness and neutrality in all 
of its interactions with the public.  As a quasi-judicial tribunal, the 

NEB follows the rules of natural justice. In very general terms, 
parties who participate in an NEB review can expect they will have 
a right to a fair hearing and that the Panel reviewing a project will 
not be biased. Functionally, this means that the NEB provides 

opportunities for parties to present their case and respond to 
other parties about their case. The NEB also provides a written 
explanation of any decision it makes particularly where the rights 
of parties may be affected.  The NEB published the rules it follows 
in the National Energy Board Rules of Practice and Procedure 

(1995). The JRP used this document as its basis for governing the 
review process to ensure procedural fairness. All members of the 
JRP were also members of the NEB. All NEB Members are subject 
to the Conflict of Interest Act and “must submit to the Office of the 
Conflict of Interest and Ethics Commissioner, within 60 days of 

appointment, a Confidential Report in which they disclose all of 
their assets, liabilities and outside activities.” NEB members must 
comply with the “Ethical Guidelines for Public Office Holders and 
Guidelines for the Political Activities of Public Office Holders. (NEB 

2014b)   

3. The regulator should engage a diverse range of views and 
experiences throughout its review process.  The following text is 
taken from the JRP report:  “The Panel sought at all times to 

ensure that the joint review process was fair, open to the public, 
safe, respectful, and transparent. The Panel designed a hearing 
process that encourage and supported meaningful public and 
Aboriginal participation. This included the collection of oral 

traditional evidence, such as Aboriginal community knowledge and 



the testing of the technical evidence filed during the review 
process. People were able to share their information with the 
Panel orally, in writing, or using both methods. (NEB/CEAA 2013, 

Vol. 2, p.3) We took into account all of the views and evidence on 
the record in considering whether this project would be in the 
public interest. We learned about people’s concerns and how 
Northern Gateway proposed to address those concerns. People 

told us about the values, cultures, economies, and communities of 
those who could be affected. They explained how the project 
could affect their lives and livelihoods. (NEB/CEAA 2013, Vol. 1, 
p.10)”   

4. The regulator should select a range of tools or methods to engage 
the public that are appropriate to the context and fit for the 
purpose.  A total of 206 interveners and 12 government 
participants registered for the formal hearing process. These 
parties could provide written and oral evidence, request 

information, question witnesses and present written and oral final 
argument.  All hearing sessions were audio broadcasted live. 
Participatory options resulted in the following contributions for the 
Panel’s consideration:  

   ●  letters of comment (9,000);   

   ●  oral evidence (393 participants in 17 communities); 
  

   ●  oral statements (1,179 individuals in 17 
communities);   

   ●  oral and written examination of the evidence; and 
written (57 parties) and oral final argument.   

5. The regulator should have a process whereby it evaluates the 
effectiveness of its public engagement efforts and learns from 

these interactions.  According to the NEB website, post-hearing 

surveys are sent to all interveners seeking feedback to the NEB on 



entire hearing processes. The website further states that if 
someone is not an intervener and wants to provide comments on 
hearing processes, they should contact the NEB. There was no   

evidence from the website that the NEB publishes the results of the 
surveys nor that it publicly identifies and commits to any continuous 
improvements in public engagement during hearing processes.  

TRANS MOUNTAIN EXPANSION PROJECT  

The NEB’s review of the Trans Mountain Expansion Project (TMEP) began 
in December 2013 and continues at the time of the drafting of this 
paper. How does the NEB’s process and methods of public engagement 

on TMEP fare when compared to the bestinpractice principles for public 
engagement by a regulator?  

1. The regulator should provide opportunities for the public to be 
engaged early in a regulatory review process and often throughout the 

process.  

The NEB provided two different participatory options (i.e., intervener or 
commenter) for parties to be involved in the review of the TMEP and 
have provided multiple opportunities for public input, depending on the 

rights and standing granted to a party. The NEB determined there would 
be no oral cross-examination at the oral portion of the public hearing, 
and also decided not to include oral statements at the hearing. Typically, 
the NEB has provided for oral cross-examination as well as oral 

statements in past hearings; however, it is up to the Board’s discretion 
whether or not to include these as tools of public engagement.  

The NEB’s change in how it would engage the public during its review 
(i.e., no cross-examination) was received poorly by certain parties who 

had applied to participate (Allan 2014, May 2014). As well, recent 
changes to the National Energy Board Act (NEB Act) allowed the NEB to 
determine whether a party who applied to participate met the criteria of 
“affected and relevant expertise. Certain parties who applied to 

participate in the review of TMEP were subsequently denied 



participation, as they did not meet the criteria of directly affected or 
having relevant expertise. Again, this change in the public engagement 
for the NEB’s review was not received well by the parties who were 

denied participation (NEB 2014c).  

While some parties have voiced dissatisfaction about the NEB’s process, 
there is no evidence to suggest the process has not benefitted from the 
input of the interveners and commenters who have participated. The 

NEB’s process provided five separate opportunities for interveners to 
test the evidence provided by Trans Mountain Pipeline ULC. In addition, 
after each opportunity, interveners could submit a motion if they felt 
that Trans Mountain had not adequately addressed the interveners’ 

questions. Interveners also had the opportunity to submit their own 
expert evidence and approximately 20,000 pages of intervener evidence 
were submitted. Lastly, the NEB issued 145 draft conditions of approval 
for comment and many of the new draft conditions reflected concerns 
raised by interveners and commenters in the process. For example, if the 

Trans Mountain Expansion Project is approved, Trans Mountain Pipeline 
ULC must commission an independent evaluation of its fire protection 
and firefighting systems at its expanded terminals and file this evaluation 
for approval with the NEB before it will be allowed to operate its 
expanded system. This condition was in direct response to concerns 

raised by the City of Burnaby and landowners adjacent to the Burnaby 
Terminal. As well, Trans Mountain Pipeline ULC must submit Evacuation 
Plans for people present in areas potentially affected by an incident at 
any of its expanded terminals. This condition was in direct response to 

concerns raised by Simon Fraser University and neighbours adjacent to 
the Burnaby Terminal.  

To date, though there has been criticism of the NEB’s review of the Trans 
Mountain Expansion Project by a few parties, the public engagement 

tools and opportunities appear to have enriched the NEB’s review of the 
project and have resulted in stringent conditions that Trans Mountain 
must meet if the project is approved and prior to it starting construction 
and/or going into service.  

With respect to the timing of public engagement, typically, the NEB does 



not engage the public until a proponent submits an application. In the 
case of the Trans Mountain Expansion Project, the NEB’s public 
engagement in the review of the project started shortly after the 

application was received in December 2013, with the invitation for 
parties to apply to become interveners or commenters. The NEB did not 
(and typically does not) solicit input on the design of its review process 
or on the methods it could use to effectively engage the public.  

2. The regulator must ensure procedural fairness and neutrality in all 
of its interactions with the public.  To date, in the review of the 
Trans Mountain Expansion Project, the NEB has rendered ninety 
(90) rulings related to interveners’ requests or motions. All of the 

NEB’s rulings have been supported by a written explanation of 
how the Panel arrived at its decision and how the procedural 
aspects of the proceeding have been affected.  The NEB recently 
avoided a real or imputed bias by striking the evidence of one of 
Trans Mountain’s experts after the Governor in Council appointed 

the same expert as a full-time Board Member to the NEB (NEB 
2015b). While the expert/new Board Member would not be part of 
the NEB’s deliberation on the project, the apprehension of bias 
was enough for the NEB to strike the evidence of the expert and 
postpone the hearing until Trans Mountain was able to replace the 

expert evidence.   

3. The regulator should engage a diverse range of views and 
experiences throughout its review process.  During the review of a 

project or application, the NEB does not actively recruit 
interveners or commenters. The NEB facilitates the application 
process for potential participants and sets out the criteria a party 
must meet in order to participate (i.e., directly affected and/or in 
possession of relevant expertise).  The NEB’s Application to 

Participate process for the Trans Mountain Expansion Project 
resulted in 402 interveners and 1,200 commenters, who 
represented landowners, residents, concerned citizens, business 
groups, municipalities, environmental groups, provincial and 

federal agencies, politicians, Aboriginal communities, Aboriginal 



organizations, and Aboriginal people. By default or by design, the 
NEB’s process attracts a diverse range of reviews and experiences 
as participants in its regulatory review processes.  Lastly, 

interveners in the NEB’s process can apply to receive participant 
funding, which provides financial assistance for interveners to hire 
their own experts and pay for their expenses to participate in the 
hearing process.   

4. The regulator should select a range of tools or methods to engage 
the public that are appropriate to the context and fit for the 
purpose.  In its formal proceedings, the NEB tends to use a 
handful of public engagement tools and participatory options, 

including:  

   ●  Public comment (i.e., via letters of comments from 
approved commenters or oral statements at hearings);   

   ●  Expert interventions (i.e., via interveners who can 
ask questions of the applicant and other interveners, present 
evidence, and present argument); and   

   ●  Technical advisory panels (i.e., though seldomly 

used), the NEB has convened a hearing within a proceeding 
to engage experts on a technical matter related to an 
application. Typically, these expert panels have a limited 
scope to discuss a certain technical matter.   

The NEB offers capacity building opportunities for interveners and 
commenters to better understand the hearing process and how to more 
effectively participate. These capacity building opportunities are offered 
via webinars (i.e., instructional seminars delivered via the internet) and 
telephone conference calls.  

The rights of interveners are identified in the National Energy Board 
Rules of Practice and Procedure, though there is no legislation or policy 

that limits the NEB from using any public engagement tool so long as the 

proceeding observes the rules of natural justice. There is no evidence to 



suggest the NEB selects its public engagement tools for a formal 
proceeding based on the type of project and/or the parties who are 
participating. Typically, the same limited number of tools is used in each 

proceeding.  

Outside of its formal proceedings, the NEB has used a broader array of 
public engagement tools. For example, during the Land Matters 
Consultation Initiative (LMCI) in 2007 and 2008, NEB staff engaged the 

public in small and medium-size informal meetings, using facilitators to 
encourage discussion and other collaborative means such as the World 
Café method. (The World Café Community Foundation 2015).  

5. The regulator should have a process whereby it evaluates the 

effectiveness of its public engagement efforts and learns from these 
interactions.  

The NEB has a mechanism to gather the views of the public on the 
effectiveness of public engagement throughout the NEB’s hearing 

process. We further examined the NEB’s website, legislation and hearing 
guidance, and recent decisions, and could find no evidence of an explicit 
process whereby the NEB evaluates input received through post-hearing 
surveys, identifies areas for improvement (if any) and implements 

improvements. This is not to say that NEB staff and Board members do 
not learn from hearing experiences; however, the NEB appears to have 
no documented process to evaluate its public engagement activities.  

In summary, based on the experience of the Trans Mountain Expansion 

Project review by the NEB and comparing it to the best in practice 
criteria for public engagement, there are three opportunities for 
improvement. The first opportunity relates to the NEB engaging the 
public early in the review process to solicit input on the design of the 
review process and or the methods of public engagement.  

The second relates to the NEB deliberately selecting public engagement 
tools that are fit for the purpose and based on an examination of the 
context of the hearing. In the end, the NEB may employ the same 

handful of tools for public engagement in its formal proceedings; 



however, what is currently missing is a deliberate selection of public 
engagement tools based on the context.  

The third opportunity, observed in both the Northern Gateway and the 
Trans Mountain Expansion Project review, relates to the NEB evaluating 
its public engagement activities, identifying areas for improvement, and 
implementing these improvements in subsequently formal or informal 
processes. There is no evidence to suggest the NEB undertakes this type 

of evaluation.  

KEY FINDINGS AND RECOMMENDATIONS  

Based on our review and experiences related to the NEB’s review of the 

Northern Gateway Project and Trans Mountain Expansion Project, the 
NEB provides many opportunities to engage the public throughout its 
review processes, has a range of public engagement tools at its disposal, 
and strives to ensure neutrality and procedural fairness in its interactions 
with the public. At the same time, the NEB could improve certain areas 

of its public engagement in its hearing processes. Our observations for 
improvement may also be relevant to other regulators in Canada. We 
suggest it is timely for regulators such as the NEB to reach out to the 
public to start a conversation on its process of publicly reviewing 

applications. As part of this  

outreach and engagement about its processes, the NEB could 
communicate what they can and cannot do within their mandates. 
Publicly engaging on both the overall review process and application 

specific review processes would build on the pre-hearing consultation 
work that was done during the Northern Gateway JRP review. As stated 
earlier, by involving the public in the process design, the process is 
perceived to be more legitimate.  

In Table 1, we identify opportunities for regulators, such as the NEB, to 
engage the public in the design and execution of its hearing processes. 
For example, regulators may be well served to invest resources to 
publicly engage on the design of a general or generic hearing process 

framework that would meet a broad variety of interests. The regulator 



could inform the discussion with key criteria it must meet in a review, 
(e.g., in the NEB’s case, legislated time limits and who can be involved as 
an intervener). Within the legislated parameters, the discussion could 

address such topics as the value of oral versus written proceedings.  

Table 1. Opportunities for Public Engagement in the Design and Execution of a Hearing Process.  

 Inform  
Gather 

Information  
Discuss  Engage  

Framework for hearing process 
options  

  
 

 
 

 
 

Participation Options  
  

 

   

 
 

 

  

 

Specific hearing process design    
 

  

 

  

Process for receiving feedback on 
efficiency and effectiveness of 
specific hearings  

    

Ongoing evaluation and 
improvements of all processes 
listed above  

  
 

   

 
 

 

  

 

Regulator’s decision or 

recommendation on a specific file  
    

A regulator could inform, gather information, discuss and engage 
interested parties in the development of a hearing framework. This could 
inform the design of a hearing process for a specific application. When a 

hearing process for a specific application is being designed, the regulator 
could again publicly engage, seeking feedback on what process 
approaches are important for that project.  

In all cases, it is critical that regulators such as the NEB, openly and 



meaningfully communicate the outcomes of any public engagement. The 
emergence of social media could greatly increase the scope and reach of 
all engagements and communications from regulators. While continuous 

requests for feedback  

appears to be available, the use of the feedback in practice to show 
elements of continuous improvement may be difficult to discern.  

CONCLUSIONS  

Effective and efficient public engagement in regulatory hearing 
processes is a key area of importance for regulators, citizens and 
governments. Regulators should engage the public in the design of 

hearing processes so that the expert review of a project can proceed in 
an orderly manner with the key outcome being the collection of a robust 
and relevant evidentiary record and satisfying the need for effective 
engagement.  

In seeking more public engagement in the design of a hearing process 
framework and specific hearing processes, a regulator should be able to 
address Kunreuther’s (2015) concepts of equity and efficiency. Regular 
feedback and continuous improvement to hearing processes is a step to 
regulatory excellence through lucidity as described by Baldwin (2015). 

Striving for regulatory excellence in all aspects of its mandate will 
position the regulator to serve the public interest in having a respected 
and independent expert tribunal responsible for regulation.  
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For nearly two years, northern BC was Sheila Leggett’s second home. As chair of the National 
Energy Board’s joint review panel (JRP) assessing Enbridge’s Northern Gateway Pipeline, she 
and fellow panelists Hans Matthews and Kenneth Bateman spent their days hearing testimony 
from local residents. 
Despite the intimately raw emotion shared with the panel, a desk divided the Calgary resident 
from northerners: In an effort to remain neutral, the panelists sat impassive and intent, 
periodically taking notes as they witnessed tears, anger and frustration during months of 
testimony in nine northern communities. 
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It’s been more than three years since the panel submitted its recommendation to the federal 
government to approve the pipeline with 209 conditions. Last year, courts ruled that the 
government neglected its responsibility to consult First Nations. The Northern Gateway decision 
was overturned and, in January, Enbridge quietly withdrew its application. 
Raised in Eastern Canada, Leggett moved to Calgary in the late 1970s to pursue a master’s 
degree in soil ecology. It’s where she met her husband, raised her children, and began a 
consulting career that blended her work as an environmental biologist with Canada’s oil and gas 
industry: “That was the very early days of people even beginning to talk about the environment,” 
she remembers. She joined the NEB in 2006. 
“I applied for the position through an advertisement in the paper,” she says. “A lot of people 
mistakenly think those positions are perks that go to people that are politically involved. I’m living 
proof that’s not the case. I’m not politically connected to one party or another, because I really 
believe in working in the public interest.” 
Leggett describes herself as a “pragmatist” seeking the place “where multiple views can find 
common ground.” 
On Jan. 9, 2012, as hearings were set to begin, then-natural resources minister Joe Oliver 
appeared less interested in common ground when he published an open letter to Canadians 
blaming “environmental and other radical groups” for delaying a process that was just beginning. 
That March, omnibus bill C38 gutted the Environmental Assessment Act and shifted the pipeline’s 
final approval to cabinet. The panel was no longer working on a decision, but a recommendation. 
Leggett navigated the resulting wave of opinions and emotion by avoiding the media altogether, 
which also negated the possibility that something reported—but not stated on the record—would 
stick with her. The process was somewhat isolating, she admits. That didn’t stop her from 
experiencing northern BC’s communities. 
“One thing I did a lot was get to a local yoga studio,” she says. “I always loved the yoga studios 
because once you enter, everyone is just who they are and you’re not wearing any titles or 
attachments.” 
It was Leggett’s first time on the northwest coast and she was impressed by residents’ openness 
and authenticity: “I would just go, ‘This is a once-in-a-lifetime experience. I need to appreciate it. I 
need to take it in for all that it’s providing for both the process as well as my own personal 
growth.’ 
“It’s an unbelievable area and I continue to feel very privileged that I had the opportunity to be 
there and meet so many people who chose to share their thoughts and experiences with us. It 
reinforced my belief in people. It was a very contentious item. People had very strong views one 
way or the other. 
“As an empathetic person, you feel the emotions. You also feel gratitude for the fact that people 
stepped up and felt at ease to share that with you. Then you take the key aspects of that and 
move it forward with the rest of the evidence.” 
The panel submitted its recommendation in December 2013. The following June, the Harper 
government approved Northern Gateway. In June 2016, the Federal Court of Appeal overturned 
the decision. 
“Those are the checks and balances that are in place with the court system we have,” Leggett 
says. What did come from the hearings, she notes, is a vast record of local knowledge. 
“There was this intersection of traditional ecological knowledge and more science-based 
knowledge,” she says. “I’m really hoping this creates a solid foundation for the integration of 
social and environmental knowledge for the area going forward.” 
Plans got underway in January to review both the NEB and the Canadian Environmental 
Assessment Agency. Leggett’s thoughts? Don’t muddy the waters with an ambiguous mandate. 
“When you have a decision like the Northern Gateway one being overturned based on a 
government reaction, you could put forward the premise that maybe it shouldn’t be an arms-
length agency at all,” she says, adding: “History would suggest that that hasn’t worked because it 
becomes too political.” 
Instead, she suggests an arms-length agency with a clear and regularly revisited mandate. It 
should be comprised of experts with proven judgment and given policy direction from 
government. Most importantly: “The board must retain the full lifecycle mandate, from cradle to 
grave,” she says. 



“You need to keep the accountability under one roof. It’s a big job to have that regulatory 
accountability, it’s a serious job, it’s something that as a Canadian I expect to have out of 
institutions like the NEB, and if you take apart the pieces I don’t think we can expect the level of 
accountability that we need to have in the institution. 
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