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1. Heiltsuk First Nation (“Heiltsuk”) and Kitasoo/Xai’xais First Nation (“Kitasoo/Xai’xais”) 
thank the Panel for the opportunity to address the modernization of the National Energy Board 
(“NEB”) and revisions to the National Energy Board Act (“NEB Act”).  

1.0 A	need	to	for	deep	consultation	with	First	Nations	

2. The Heiltsuk and Kitasoo/Xai’xais appreciate the opportunity to provide submissions 
during the current public process. However, this process is not, in itself, sufficient to promote a 
nation-to-nation relationship with Indigenous peoples. As Prime Minister Trudeau has repeatedly 
stated in his mandate letters to various ministers, including the Minister of Natural Resources, 
the federal government must strive to cultivate relationships with Indigenous peoples on a 
nation-to-nation basis.  
3. The Heiltsuk and Kitasoo/Xai’xais have both had negative experiences in the past with 
the government’s approach to the NEB process, and these experiences should inform future 
revisions to the process. Both the Heiltsuk and Kitasoo/Xai’xais participated in the Northern 
Gateway Joint Review Panel (“JRP”) process, but the government did not consult with either of 
them when developing the JRP framework: it did not consult with either about the proper role of 
the JRP in any consultation process, or provide them with the opportunity to comment on the 
JRP Agreement or Terms of Reference. The government must take a different approach to 
modernizing the NEB. 
4. The 2012 amendments to the NEB Act, the Canadian Environmental Assessment Act, 
2012 (“CEAA 2012”), and other related environmental statutes, introduced by the Harper 
government as part of Bill C-38, also occurred without proper consultation with First Nations 
peoples. The amendments reduced critical environmental protections, and also minimized the 
hurdles for project proponents to apply for certificates under the NEB Act. They also occurred in 
the middle of the community-hearing portion of the JRP process, immediately prior to hearings 
allowing cross-examination of Northern Gateway’s experts. The amendments were enacted 
remarkably quickly: the omnibus bill was first introduced on April 26, 2012, third reading 
occurred by June 18, and the changes came into force on July 6.  
5. The current public review process similarly risks excluding First Nations peoples’ views 
and concerns. The current process, while allowing First Nations to provide written comment, 
does not provide for Canada and First Nations to engage in dialogue about First Nations’ 
experiences with the NEB and related legislation, and to consider how these experiences should 
inform changes.  
6. Further, First Nations have not received adequate funding to participate in this public 
review process. The Participant Funding Program (“PFP”) assistance for this review process was 
both disorganized, and not adequate for either the drafting this written submission, or for funding 
flight and hotel costs for these Nations’ representatives.  
7. Further still, the current process for statutory reforms is fragmented. Despite the close 
interconnectedness of the NEB Act, CEAA 2012, the Fisheries Act, and other legislation 
currently under review, Canada is engaging in segregated reviews of these laws. Canada should 
instead pursue a review process that establishes common policy objectives, in conjunction with 
First Nations, that all of the statutes are designed to further. The current process promotes 
duplication and inefficiency, and the burden of this inefficiency falls disproportionately on First 
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Nations. Although First Nations necessarily have an interest in each of the statutes under review, 
due to their reliance on and connection with natural resources, these Nations have been forced to 
engage in four separate processes so far, often repeating the same points. 
8.  To ensure that First Nations peoples’ concerns are respected and taken into account, 
Canada should visit First Nations’ communities to engage in dialogue with them, and further 
undertake collaborative processes to develop changes, for the NEB Act as well as for other 
legislation currently under review. Such dialogue would be consistent with Canada’s obligations 
under the United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”). Based 
on, among other things, a concern that indigenous peoples have suffered from historic injustices 
as a result of “dispossession of their lands, territories and resources,” the signatories of UNDRIP 
– including Canada – have proclaimed under Article 19 that, “States shall consult and cooperate 
in good faith with the indigenous peoples concerned through their own representative institutions 
in order to obtain their free, prior and informed consent before adopting and implementing 
legislative or administrative measures that may affect them” (emphasis added). 
9. A process of dialogue and joint action between Canada and First Nations would also help 
ensure that other principles adopted by Canada under UNDRIP are considered and reflected in a 
modernized statute. For example, Article 18 states that indigenous peoples “have the right to 
participate in decision-making in matters which would affect their rights, through representatives 
chosen by themselves in accordance with their own procedures”. Such a principle points strongly 
to First Nations having an institutional role within the NEB as a decision-making body, and not 
merely as interveners on a case-by-case basis. A process of dialogue and joint action would 
further allow proper discussions as to whether free, prior and informed consent of affected First 
Nations should be a minimum required standard in all or some situations, or at least an explicit 
factor relevant to decision-making by the NEB. 
Recommendations  

• Canada and First Nations should be joint participants in modernizing the NEB Act and 
NEB regulatory process, reflecting a nation-to-nation approach. A joint process would 
accord with the principles adopted by Canada under UNDRIP, and also help ensure that 
the principles adopted in UNDRIP are reflected in any modernized legislation. 

• Canada should meaningfully consult with First Nations about revisions to the NEB 
legislation and process. The government should attend First Nations communities to 
engage in these dialogues, and develop a collaborative process whereby First Nations 
peoples’ concerns are meaningfully integrated into new legislation and policy.  

• First Nations’ participation in the current process, and in subsequent consultation 
processes, should be adequately funded.  

• The review of NEB legislation and process should not be segregated from the 
government’s review of other environmental legislation and processes, such as CEAA 
2012, the Fisheries Act, and the Navigation Protection Act. 

2.0 A	need	for	NEB	consultation-related	roles	to	be	specified	in	detail	

10. In recent years, the Crown has heavily relied on the NEB process, “to the extent 
possible”, to assist it in fulfilling its duty to consult First Nations groups. Despite the 
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government’s reliance on the NEB to help it fulfill its duty of consultation, however, such roles 
for the NEB are not enshrined in the NEB Act or related legislation.  
11. In the context of the Northern Gateway JRP process, the statutory requirements under 
CEAA 2012, the NEB Act, the JRP Agreement, and the Amended JRP Agreement, did not 
mandate that the JRP fulfill specific aspects of the government’s duty to consult with First 
Nations peoples. Although the JRP had to receive information relating to the nature and scope of 
potentially affected aboriginal and treaty rights, the JRP was not authorized to engage in good 
faith discussions with First Nations peoples about how the project might accommodate 
aboriginal rights, or allow First Nations peoples to participate in deep consultation as part of the 
decision-making body. They contained no mandatory (as distinct from permissive) requirement 
that the JRP recommend measures to avoid or mitigate potential adverse impacts on aboriginal 
and treaty rights, or any mandatory requirement that project conditions be formulated to ensure 
that the project minimally impairs established aboriginal rights protected under section 35 of the 
Constitution Act, 1982  
12. The government’s duty to consult is a constitutional one, and it exists notwithstanding 
any statutory requirements. If the NEB’s processes are to serve the additional role of assisting the 
government in fulfilling its duty to consult, then enshrining such a role of the NEB in NEB 
legislation, e.g., to clarify how the NEB must contribute to any concurrent or subsequent 
consultation process, would help ensure that the government fulfills its duty to consult in a 
consistent and transparent way, rather than its relying on the NEB process in some ill-defined, ad 
hoc manner, e.g., “to the extent possible”.  
Recommendations  

• If the Crown intends to rely on the NEB process to assist it to fulfill its duty to consult 
with specific First Nations, any duty of the NEB to engage in activity in order to support 
consultations should be expressly set out in the NEB Act, other relevant legislation, and 
any quasi-legislation such as agreements or terms of reference. 

3.0 A	need	to	facilitate,	rather	than	impede,	aboriginal	participation		

13. To the extent the government’s duty to consult is to be conflated with, or satisfied 
through or by, administrative processes, the federal government cannot fulfill its duty to consult 
through any NEB process that excludes First Nations peoples from meaningfully participating in 
these processes. As the Supreme Court of Canada observed in Haida Nation v. British Columbia 
(Minister of Forests), the Crown’s duty to consult is part of the process of reconciliation, and 
derives from the Crown’s duty of honourable dealing towards aboriginal peoples. The duty 
requires a meaningful dialogue between Crown and aboriginal peoples.  
14. In recent years, the Crown has heavily relied on NEB processes to carry the burden of its 
duty to consult, yet it has simultaneously excluded aboriginal groups from meaningfully 
participating in these processes due to systemic barriers.  
15. For instance, First Nations were notified that the JRP process would be the primary 
avenue through which consultation occurred: “The JRP process will be the primary mechanism 
for Aboriginal groups to learn about the project and present their views to the federal 
government about…the nature and scope of their potential or established Aboriginal and treaty 
rights, [and] the impacts that Crown conduct in respect of the project may have on those 
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rights….” (See the Aboriginal Consultation Framework for the Northern Gateway Pipeline 
Project.) In this context, the government said it “will rely on the Joint Review panel process to 
the extent possible to assist in fulfilling its legal duty to consult Aboriginal groups....” Despite, 
however, a clear message that First Nations had to participate in the JRP process as some step in 
the government’s consultation process, the process was structured in a way that was antithetical 
to meaningful First Nations participation. On a broad level, few aboriginal groups were in a 
position to fully or even substantially engage in the JRP process, as evidenced by the fact that 
even though thirty-five aboriginal communities registered as interveners, only twelve First 
Nations cross-examined witness panels, and only two First Nations substantially participated in 
cross-examination hearings. 
16. The JRP Hearing Order resulted in procedural barriers to these groups obtaining full 
information about the project’s potential impact on aboriginal rights. The JRP hearing process 
itself was a formal, quasi-judicial process that did not allow for any dialogue between the Crown 
and First Nations about the potential impact of the project on specific aboriginal rights. The 
hearings were based on formal procedural rules, rather than open discussions and meetings. The 
JRP’s rules regarding affidavit evidence, cross-examination, interrogatories, etc., were premised 
on an adversarial system, which restricted the free flow of information. The structure of the 
hearings denied Heiltsuk and Kitasoo/Xai’xais any effective ability to gather, from the 
proponent, information specifically related to the project’s potential impacts on their specific 
aboriginal rights.  
17. The JRP process also restricted the information that Heiltsuk members could provide 
during the community hearings, including testimony that fell outside the JRP’s definition of 
“traditional aboriginal knowledge.” Panel members unilaterally rejected evidence that Heiltsuk 
members considered traditional aboriginal knowledge.  
18. Inadequate funding also impeded First Nations. As the JRP process was structured in 
such a way that later steps in the process built on earlier steps, First Nations groups had to 
monitor the entire hearing in order to fully participate. This required, however, a significant 
commitment of resources and personnel. Most of the First Nations groups who registered as 
interveners, including Heiltsuk and Kitasoo/Xai’xais, lacked funding for the resources and 
personnel they required to fully or even meaningfully participate in the JRP process – a process 
that functionally required legal representation and scientific experts.   
19. As a consequence of these shortcomings, the JRP process was incapable of providing 
even an informational foundation for the Crown engaging in deep and meaningful consultation 
during a later phase, i.e., Phase 4 of the process. In fact, the Crown failed to assess the strength 
of aboriginal rights claims, failed to fully inform itself through the JRP of potential project 
impacts on specific aboriginal rights, and was therefore in no position to share such information 
about potential impacts on specific marine resources with First Nations. The Crown also failed to 
directly engage with First Nations, in a meaningful way, during Phase 4 – its separate 
“consultation” phase. When the Governor in Council (“GiC”) decided to approve the Northern 
Gateway project, Heiltsuk and Kitasoo/Xai’xais still lacked the specific information they needed 
to understand and assess the risks and potential impacts of the pipeline project on their asserted 
and established aboriginal rights.  
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20. As the Federal Court of Appeal confirmed in Gitxaala Nation and others v. Her Majesty 
the Queen, 2016 FCA 187 (“Gitxaala”), the JRP process resulted in “missing information” 
concerning resources necessary for their sustenance – one of the many factors that led to the 
court to conclude that Canada had engaged in consultation that was “unacceptably flawed”.    
21. It is clear, from this example, that the government cannot hope to rely on NEB processes 
to fulfill its duty to consult in whole or in part when it effectively excludes First Nations from 
meaningfully participating. If Canada wishes to consult through the NEB regulatory process, it 
must remove significant barriers to participation, and more generally, to real dialogue.  
22. Due at least in part to the lack of indigenous participation in the process, and the way the 
process inhibited information sharing and robust dialogue, the JRP failed to adequately consider 
and grapple with critical issues, including potential environmental impacts of spills of diluted 
bitumen within the traditional territories of Heiltsuk and Kitasoo/Xai’xais, and the potential 
impacts of a large spill on the specific aboriginal rights of Heiltsuk and Kitasoo/Xai’xais. This 
resulted in the GiC and these First Nations having incomplete information about the 
environmental effects, risks and impacts of the project.  
Recommendations  

• To play a role in consultation, NEB review processes should be structured to maximize 
First Nations’ access to information about the risks and impacts of proposed projects on 
their aboriginal rights and title.  

• The Crown should begin its own parallel consultation as soon as possible, and continue 
this consultation before, during and after the NEB review, so that the review can be 
informed by informational and procedural needs identified through continuing 
consultation processes.  

• The NEB review process should promote access to First Nations, allow for easy 
information sharing, encourage robust dialogue, integrate traditional aboriginal 
knowledge, and have flexible timelines. 

• First Nations’ engagement in the review process should be properly funded, to facilitate 
their meaningful participation in the process. 

4.0 A	need	for	a	new	funding	system	for	aboriginal	participation	 	
23. First Nations groups should not be burdened with the costs of participating in the NEB 
review process. Many of these groups, Heiltsuk and Kitasoo/Xai’xais included, are small 
communities with scarce personnel and limited resources. A proponent wishing to profit from 
projects reviewed by the NEB should pay for assessments of impacts on First Nations. The NEB 
funding system should reflect a “proponent pays” model, in which First Nations groups do not 
bear the costs of participating in an assessment. When the costs of First Nations participating in 
various administrative assessments in order to preserve their rights is placed on First Nations, 
rather than on proponents, the financial prejudice to First Nations is multiplied by the many 
projects and assessments they face. 
24. During the JRP process, in particular, Heiltsuk, Kitasoo/Xai’xais and other First Nations 
lacked sufficient funding to fully or meaningfully participate, which in turn severely restricted 



Beginning	a	dialogue	on	modernizing	the	NEB	Act	 7	
	
	
their opportunity to access information they needed to understand project impacts and risks of 
impacts on their aboriginal rights. The nature of the JRP process, as an inherently legal, 
adversarial process, meant that participating First Nations required legal representation and 
scientific experts to meaningfully engage with the process. These Nations were forced to monitor 
the entire hearing, which spanned nine months, and commit significant amounts of personnel and 
resources, legal representation, and scientific expertise. However, First Nations groups who 
applied for funding via the NEB’s Participant Funding Program (“PFP”) were allocated limited 
amounts of funding, which was further limited via the terms and conditions restricting how the 
funding could be spent.  
25. Heiltsuk is a small community of about 2,500 members living on- and off-reserve, and 
they lacked personnel with the expansive scientific expertise needed to properly assess Northern 
Gateway’s application. Due to the lack of funding, Heiltsuk had to allocate scarce resources to 
selectively monitor and participate in the JRP process. Kitasoo/Xai’xais, a small and remote 
community of 518 members, also lacked financial support to meaningfully engage with the 
process. Kitasoo/Xai’xais was restricted to providing brief written closing submissions, and was 
forced to hold community hearings at considerable financial hardship.  
26. As a consequence of receiving insufficient funding, and other process-based 
impediments, Heiltsuk and Kitasoo/Xai’xais still lacked, by the end of the JRP hearing process, 
critical information that they needed to assess project impacts on their aboriginal rights. Missing 
information, such as spill modeling and baseline marine inventories, played a significant role in 
Canada’s subsequent failure to consult, as observed by the Federal Court of Appeal in Gitxaala.  
27. While these submissions are on behalf of Heiltsuk and Kitasoo/Xai’xais, it is worth 
noting that non-indigenous individuals who have applied for funding via the NEB’s PFP have 
had similarly poor experiences. For instance, landowners in Langley, British Columbia, who 
were directly affected by the Trans Mountain pipeline expansion project, were denied PFP 
funding because their applications for funding were not combined into a single common 
application, even though each property owner had individual concerns and specific interests: 
Smith v. Canada (Attorney General), 2015 FC 1105.  
28. In contrast to First Nations groups, the proponents of large energy projects are substantial 
business enterprises, which often carry on international businesses, and have considerable 
resources. They are aware of the cost of doing business, and the financial risks and rewards of 
doing business. In circumstances where these proponents are undertaking to develop projects in 
order to profit from them, proponents should pay for the expense of assessing the impacts of 
these projects on the environment, and on aboriginal rights and title.  
29. When engaging in consultation about projects, the Crown has a duty to procure and 
provide First Nations with information about a project’s potential impacts on aboriginal rights 
and title. The cost of Canada fulfilling this duty should lie with proponents. During the NEB 
project review process, proponents should pay for the cost of assessing the impacts of projects on 
the environment and aboriginal rights, and finance aboriginal participation in the review process.  
Recommendations 

• Provide First Nations groups with adequate participant funding to ensure they are able to 
meaningfully participate in NEB review processes.  
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• Require that project proponents contribute funds to support First Nations’ participation in 
environmental assessments, aboriginal impact assessments and hearings conducted under 
the NEB Act framework.  

• Require early assessments of the funding that proponents should provide for First Nations 
participation. Proponents should not be allowed to file an application for a certificate 
under the NEB Act without first having committed adequate funds for First Nations.  

• During the NEB review, perform adaptive assessments of First Nations participation 
funding, to ensure that funding meets assessment needs as they are identified.  

• Consider a deposit or security system to ensure access to proponent funds, and establish a 
transparent, independent administrator to assist in assessing funding needs, to hold funds, 
and enforce terms.  

• Ensure transparent criteria govern decisions to allow funding. Decision-makers should 
apply these criteria in an even-handed, unbiased and transparent manner, and ensure that 
applicants are not required to consolidate their applications when they each have unique 
interests and concerns.   

5.0 A	need	to	(again)	require	minimized	impacts	on	critical	habitat	

30. In 2012, as part of the suite of changes by Bill C-38, the government amended the 
Species at Risk Act (“SARA”) to exempt the NEB from having to impose conditions on projects 
in order to protect critical habitat (SARA, s. 77(1.1)). Previously under SARA, the NEB could 
only issue a permit allowing the destruction of critical habitat after consulting with the Minister 
of the Environment. Prior to issuing a permit, the NEB also had to be satisfied that all reasonable 
alternatives that would reduce the impact to critical habitat had been considered, and that the best 
solution had been adopted. The NEB also had to take all feasible measures to minimize the 
impact of the project on the species’ critical habitat. Since the 2012 amendments, the NEB does 
not have to abide by these requirements when issuing a pipeline certificate under an order made 
under section 54(1) of the NEB Act.  
31. The destruction of critical habitat is an issue of importance to First Nations, including 
Heiltsuk and Kitasoo/Xai’xais, who rely heavily on a number of marine species for food, social 
and ceremonial purposes. The SARA exemption also illustrates why the government should 
approach its review of the NEB in tandem with its reviews of related environmental legislation, 
rather than taking the fragmented and piecemeal approach that is currently underway. The 
government should remove this exemption, and restore the statutory requirement that the NEB 
minimize project impacts on species at risk and their critical habitats. 
Recommendations 

• The NEB should (once again) be subject to requirements that it minimize project impacts 
on critical habitat. 

6.0 A	need	to	understand	aboriginal	traditional	knowledge	and	protocols		

32. In his 2015 ministerial mandate letter to the Minister of Natural Resources, Prime 
Minister Trudeau outlined as a top priority, “to modernize the National Energy Board to ensure 
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that its composition reflects regional views and has sufficient expertise in…Indigenous 
traditional knowledge.”  
33. During the Northern Gateway JRP process, expertise in indigenous traditional knowledge 
was noticeably absent from the JRP. The panel demonstrated a lack of understanding about, and 
sensitivity towards, indigenous cultural protocols on a number of occasions, giving rise to 
perceptions by Heiltsuk and Kitasoo/Xai’xais that the panel had a negative bias against First 
Nations. 
34. For instance, during the Heiltsuk community hearings, the JRP refused to proceed on the 
first day of hearings, since it perceived the welcoming ceremony for Chief Wyola at the Bella 
Bella airport to be threatening. Community members had gathered at the airport to welcome the 
chief to the community, and then greet and welcome the panel members and provide them with 
gifts. However, on arrival the panel walked past Heiltsuk’s hereditary chiefs without even 
acknowledging them. Refusing to acknowledge the chiefs was not only impolite, but also 
violated Heiltsuk cultural protocol.  
35. Due to its refusal to commence the hearings as scheduled, the JRP ended up re-
scheduling the final day of hearings on Denny Island, a region that is inaccessible to many 
Heiltsuk members. When Heiltsuk invited the JRP to a community feast, the panel declined, 
stating that it was not within their policy to attend community feasts. However, Kitasoo/Xai’xais 
later advised that the JRP attended their community feast, and made no similar claims about their 
policies. During the hearings themselves, the JRP interrupted elders and chiefs during their 
presentations, cut them off part way through speaking, and at one point got up and simply left the 
room. Such actions are extraordinarily offensive under Heiltsuk cultural protocols.  
36. The JRP also rejected evidence presented in formats consistent with Heiltsuk cultural 
protocols, such as submissions presented in a ‘story’ format. The JRP demonstrated a bias 
towards legal and scientific information and evidence, as opposed to evidence presented in 
formats favoured by First Nations. The panel’s conception of aboriginal oral traditional evidence 
was restrictive, and the JRP consequently limited the types of evidence Heiltsuk was allowed to 
provide. Whenever Heiltsuk members sought to provide aboriginal oral traditional evidence, the 
panel chair repeatedly interrupted them, questioning the relevance of this evidence and 
challenging Heiltsuk’s conception of aboriginal traditional evidence.  
37. If the government is serious about establishing a nation-to-nation relationship with First 
Nations peoples, it is imperative that the NEB respect forms of evidence that accord with First 
Nations’ cultural protocols and traditions. Excluding evidence, simply because it does not fall 
within the NEB’s own definition of aboriginal traditional evidence, fails to recognize that such 
evidence is rooted in tradition and culture, and thus should accord with First Nations’ own views. 
Each Nation may have a unique perspective on what constitutes aboriginal traditional evidence, 
due to their unique history and traditions, and so a blanket definition of this should not be rigidly 
imposed for all Nations. 
Recommendations  

• The NEB review process should reflect sensitivity to indigenous cultural protocols.  

• Decision-makers must be educated about First Nations’ protocols and cultural history.  
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• The composition of a panel of decision-makers must include aboriginal persons. 

• The NEB should be receptive to aboriginal traditional knowledge, and should not prevent 
First Nations groups from presenting evidence in their preferred formats.  

• NEB processes should be free of bias, in order to maintain public confidence, ensure that 
First Nations have a meaningful opportunity to participate, and ensure compliance with 
legal requirements of procedural fairness.  

7.0 A	need	to	consult	First	Nations	about	project	conditions			

38. Under section 52(1)(b) of the NEB Act, the Board must include in its recommendation 
report “all the terms and conditions that it considers necessary or desirable in the public interest 
to which the certificate will be subject if the GiC were to direct the Board to issue the 
certificate…” If the GiC decides to approve the project, it must direct the Board to issue a 
certificate subject to these conditions, under s. 54(1)(a) of the Act. The NEB Act does not 
currently require, however, that the government consult with affected First Nations groups about 
conditions, or accommodate aboriginal rights through changes to conditions.  
39. During the Northern Gateway JRP process, after the JRP recommended conditions, 
Gitxaala Nation advised that the project conditions did not address impacts to its aboriginal 
rights. Similarly, Haisla Nation advised that the project conditions required modifications. Yet 
the GiC left the recommended conditions wholly unaltered. In June 2014, when the GiC issued 
an order of project approval, the order attached 209 conditions to the certificates, with no 
consideration of accommodating these or other concerns about adverse impacts to aboriginal 
rights. 
40. Furthermore, in the current NEB regulatory process, implementation of the conditions is 
delegated to the complete discretion of the proponent and regulatory decision-makers. The NEB 
Act only provides a mechanism by which the government may, by order, refer the conditions 
back to the NEB for reconsideration (NEB Act, s. 53(9)). It provides no opportunity for First 
Nations to provide input about monitoring the efficacy and adequacy of plans and studies, or to 
assess whether they satisfy environmental and/or other relevant concerns.  

41. During the Northern Gateway JRP process, the GiC approved conditions that required a 
number of plans, studies and assessments to be undertaken by the proponent, and considered and 
assessed by the NEB or other regulators in the future. These conditions included emergency 
preparedness, marine spill trajectory and spill modeling, investigations on the fate and behaviour 
of diluted bitumen, and studies of effects on First Nations harvesting. Even though these 
conditions potentially adversely impacted First Nations’ rights and title interests, or could 
potentially fail to minimize project impacts on aboriginal rights, the government provided no 
mechanism for future consultation with First Nations about the conditions. For example, 
concerns of Heiltsuk and Kitasoo/Xai’xais about a lack of baseline information concerning 
species that could be impacted by oil spills were to be addressed by a condition that the 
proponent engage in baseline studies, but the condition itself did not specify species, study 
protocols or geographic areas. The condition was not only too late to provide information for 
consultation purposes, but substantially indeterminate. 
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42. Statutorily providing First Nations with a right to address conditions, and to dispute the 
adequacy of courses of action implemented to satisfy conditions, would help ensure that the 
government adequately fulfils its duty to consult about project aspects and mitigation measures 
yet to be detailed. In the case of Northern Gateway, the project proponent was delegated the 
responsibility of conducting future plans and studies on the traditional territories of First Nations, 
but if these studies were inadequate, affected First Nations groups had no recourse. A 
modernized NEB should provide that conditions be jointly developed and monitored by the NEB 
and First Nations, and include a robust mechanism by which First Nations are consulted about 
how proponents implement conditions that mitigate project impacts on aboriginal rights. 
Recommendations  

• The NEB review process should ensure that First Nations have opportunity to 
meaningfully consult about conditions, including about how conditions are implemented.  

8.0 A	need	for	transparent	decision-making,	including	robust	reasons		 	
43. A modernized NEB process should require that decision-makers issue robust reasons in a 
transparent manner – both generally and specifically in relation to matters involving or relating 
to consultation. This will ensure that First Nations and the public are able understand why and 
how a decision was made; identify the specific issues the decision-maker considered; assess 
whether the decision-making process occurred reasonably, in compliance with statutory 
requirements; and evaluate whether the decision-maker’s conclusions fall within a range of 
acceptable outcomes. The requirement for robust reasons is particularly important in the context 
of decisions which involve balancing and considering multiple factors and interests – in other 
words, most decisions made under the NEB Act.  
44. A statutory requirement for robust reasons is also especially important for First Nations. 
Such a requirement allows First Nations to understand if the concerns and questions they raised 
during the review process were considered by a decision-maker, and assess the impact of these 
concerns on decision-making. Any statutory requirement for reasons should ensure transparency 
of issues and decision-making, specifically as these relate to First Nations’ concerns. In the 
Gitxaala decision, the Federal Court of Appeal noted that, “where, as in this case, the Crown 
must balance multiple interests, a safeguard requiring the Crown to set out the impacts of 
Aboriginal concerns on decision-making becomes more important.” (at para. 315). If decision-
makers must specifically address First Nations concerns, First Nations will be better able to 
assess whether any “public” issues have displaced issues of importance to them.   
45. In the case of the Northern Gateway JRP, the GiC provided inadequate reasons, despite 
the statutory requirement for reasons in section 54(1) of the NEB Act. The NEB Act should be 
revised to ensure robust reasons at every stage. 
46. The NEB Act should also, in designating decision-makers, maximize transparency. After 
the 2012 amendments to the NEB Act, the JRP was no longer the final decision-maker for major 
international and interprovincial pipeline projects. These amendments left the final decision to 
approve or reject a project in the hands of the GiC. This change undermined transparency, since 
Canada could claim cabinet confidence over all the information before the GiC, pursuant to 
section 39 of the Canada Evidence Act.   
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47. In the case of the Northern Gateway JRP, after the GiC considered the JRP’s 
recommendations and decided to approve a certificate, Canada in fact relied on cabinet 
confidence to tell First Nations they could not access the recommendations or consultation 
information before the GiC. In revising and modernizing the NEB process, government should 
prevent this from happening in the future. 
Recommendations  

• Require decision-makers to issue robust public reasons that disclose key findings, issues, 
reasoning and conclusions. 

• Establish and maintain a public registry of materials related to a decision.  

• Require reasons to specifically address First Nations’ concerns.  

• Preferably, select a decision-maker that allows for maximum transparency. However, in 
the event of statutory decision-making by the GiC, the government should exclude the 
use of cabinet confidence under s. 39 of the Canada Evidence Act.   

9.0 A	need	to	involve	First	Nations	in	all	phases	of	approved	projects		

48. First Nations should be involved in the full cycle of NEB-regulated projects that are 
approved, including ongoing monitoring of the construction, operation and abandonment of 
existing projects.  
49. With respect to recently approved pipeline projects, such as Kinder Morgan’s Trans 
Mountain Expansion project and Enbridge’s Line 3 Replacement project, the federal government 
announced that it would fund and co-develop Indigenous Advisory and Monitoring Committees 
with indigenous communities, to provide ongoing environmental monitoring for these projects, 
and report on commitments and observations during the construction and operations phases. 
These committees are, however, currently only set up on a project-specific basis.  
50. First Nations involvement should be required for all projects approved under the NEB 
regulatory framework that are located in traditional territories of First Nations. The government 
should also provide adequate funding so that First Nations may monitor projects that are located 
on traditional territories after projects are approved.  
Recommendations 

• The NEB review process should ensure that First Nations have opportunity to be 
involved in the full cycle of regulated projects, including project monitoring, operation 
and abandonment. 

10.0 Concluding	remarks	

51. Heiltsuk and Kitasoo/Xai’xais appreciate this opportunity to comment on how Canada 
should revise the NEB Act. Like other participants, however, their comments have been “high-
level” and relating to a selection of issues. The recommendations above are tied together by 
some common themes: 

a. Canada should ensure clarity in how administrative tribunals are to assist in or 
support Canada’s duty to consult with First Nations. 
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b. Canada should ensure that NEB and other processes promote rather than impede 
aboriginal participation.  

i. One crucial step is meaningful funding by proponents, so that First 
Nations may retain necessary assistance, including legal and scientific 
assistance, to address the numerous projects that may impact their 
aboriginal rights.  

ii. A second step would involve processes that ensure dialogue with First 
Nations, or at the very least an understanding of aboriginal traditional 
knowledge and cultural protocols. 

iii. A third step would be a requirement for robust reasons that provide 
transparency as to how all decision-makers address First Nations issues. 

iv. A fourth step would be for Canada to recognize rights of First Nations to 
jointly develop and monitor project conditions, to monitor how proponents 
implement conditions, and to monitor all phases of approved projects, 
including construction, operation and abandonment. 

52. More fundamentally, Canada should engage in deep consultation with First Nations on a 
nation-to-nation basis, so that they may co-design and co-implement the suite of interrelated 
statutes of which the NEB Act is a part.  
53. Heiltsuk and Kitasoo/Xai’xais have already made submissions, in relation to CEAA 
2012, that the process by which Canada revises its statutes must recognize the sovereign 
interests, rights and titles of First Nations. A process of dialogue and joint action between 
Canada and First Nations would also accord with the principles adopted by Canada under 
UNDRIP, and help ensure that the principles adopted in UNDRIP are reflected in modernized 
legislation. 
54. Simply put, the process for modernizing the NEB Act, among other laws, should involve 
dialogues between Canada and First Nations as part of an ongoing, iterative development 
process. 
Respectfully, 

Counsel for Heiltsuk First Nation and Kitasoo/Xai’xais First Nation 
Lisa C. Fong, Ng Ariss Fong, Lawyers 
210-900 Howe Street, Vancouver, B.C. (e-mail: lisa@ngariss.org) 
 


