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INTRODUCTION

Dene Tha’ First Nation (“DTFN”) welcomes the opportunity to provide input into the National
Energy Board (“NEB”) Modernization Process (“Review Process”). Based on our experience with
NEB processes, we have a number of recommendations in relation to the NEB’s structure, role and
mandate. We have grave concerns about the NEB’s failure to properly assess impacts from oil and
gas development in our Traditional Territory, particularly cumulative effects.
Dene Tha’ is not opposed to development. We know the importance of economic opportunities,
and strive to obtain those for our own members. However, development needs to be sustainable
and, consistent with the United Nations’ Declaration on the Rights of Indigenous Peoples
(“UNDRIP”), consent-based. In our experience, sustainability - including the sustainability of our
Treaty 8 rights as long as the rivers flow - is not being achieved through current NEB regulatory
processes. We are hopeful that this review process will result in meaningful and substantive
changes to the NEB’s approaches so that sustainable development occurs in the context of
reconciliation of the Aboriginal and Treaty rights of Aboriginal peoples in Canada. With a better
approach, there can be more certainty for all players - government, First Nations and proponents.
This submission needs to be considered and understood in the context of Dene Tha’s December 23,
2016 submissions to the Expert Panel reviewing Canada’s Environmental Assessment (“EA”)
Process, which we attach as an Appendix. Any changes to the NEB process need to be undertaken
consistently with changes to Canada’s EA process, and the two processes need to be inter-related
and complementary. An NEB decision on any given project needs to be consistent with outcomes
from the EA process for that project.
II.

DENE THA’ FIRST NATION

Dene Tha’ have lived on our lands in northwestern Alberta, northeastern British Columbia and the
southern Northwest Territories since time immemorial. We have just under 3,000 members, many
of whom continue to rely extensively on the resources in our Traditional Territory to feed
themselves and their families, maintain their culture, and live as Dene Tha’ people. As Dene Tha’
people, it is our responsibility to take care of the lands and resources within our Traditional
Territory for current and future generations. We are stewards of our lands, and have a cultural
imperative to protect them.
Our members continue to rely heavily on traditional sources of food, including moose, duck, and
fish. They hold a number of trap lines in Alberta, British Columbia and the Northwest Territories. At
Figure 1 below is a map of our Traditional Territory.
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Figure 1: Dene Tha' Traditional Territory

Dene Tha’ is an adherent to Treaty 8. One of the sacred promises made to us under Treaty 8 was
that we would be able to continue our traditional livelihoods of hunting, fishing, trapping and
gathering as long as the rivers flow and the sun shines. Unfortunately, our ability to continue to
exercise our Treaty rights is seriously threatened. Our Territory has been heavily impacted by oil
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-5and gas development since the 1950s. Conventional oil and gas infrastructure such as well pads,
pipelines, processing plants and seismic lines cover most of our Territory, and more recently
unconventional oil and gas development has been introduced to our Territory, including shale
gas/LNG and shale oil in areas that had until recently remained relatively undeveloped. We have
suffered the consequences of over a dozen pipeline spills in the last five years alone. Thousands of
abandoned and orphan wells ‘dot’ our territory, and to make matters worse, we have been told
that government and industry have insufficient funds to clean these up. Standard operating
practices for oil and gas wells include the routine flaring of non-salable cancer-causing oil and gas
by-products into the air. Many of these by-products of the oil and gas industry are persistent toxins
that accumulate within the same water, soil and living systems that our communities rely upon for
dietary and cultural sustenance.
Figure 2 below illustrates just some of the lands within our Traditional Territory that have been
taken up for development.
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Figure 2: Dene Tha' First Nation Traditional Territory with some Lands Taken up for Development
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-7Figures 3 through 7 below are maps showing the number of oil and saline water spills in Alberta
between 1975 and 2013. Our Territory encompasses the northwestern section of the Province,
where there have been a significant number of spills.

Figure 3: Crude Oil Primary Spills in the Province of Alberta (c. 1975-2013) within Dene Tha' First Nation's Traditional
Territory
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Figure 4: Crude Oil Primary Spills in the Province of Alberta (c. 1975-2013)
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Figure 5: Saline Water Primary Spills in the Province of Alberta (c. 1975-2013) within Dene Tha' First Nation's Traditional
Territory
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Figure 6: Saline Water Primary Spills in the Province of Alberta (c. 1975-2013)
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- 11 As illustrated by the maps above, our Traditional Territory is inundated with oil and gas
development and is deeply impacted by the prolific spills associated with the industry. We are
increasingly being pushed to the few parts of our Territory that remain relatively undisturbed, and
these places are increasingly scarce. Cumulative impacts from development are the biggest
challenging facing Dene Tha’ and our ability to continue to exercise our Treaty 8 rights and maintain
our way of life as Dene Tha’ people.
One of the most significant contributing factors to cumulative effects in our Territory is the NEB’s
failure to assess the full range of impacts from development. The most common example is where
the NEB reviews a new pipeline project, but completely ignores the supporting and related
development. Currently, the NEB’s environmental assessments pay no attention to the additional
pipelines and pump stations needed to fill the new pipeline to capacity, or the new wells and
facilities needed to generate that supply. Put simply, each mainline needs many smaller
developments to fill it to capacity, and currently, those smaller developments, including their
cumulative impact, go completely unassessed. The environmental effects and impacts to Aboriginal
and Treaty rights from this smaller development are dismissed by the NEB as “upstream” effects
that do not need to be considered or addressed. These impacts are also never assessed by
Provincial regulators (such as the BC OGC or the AER) either cumulatively or regionally, and never at
a scale other than “site-specific” (i.e. is there a cabin or grave overlapping the surface lease
footprint). This means they are not assessed at all.
The problem is that from Dene Tha’s perspective, and at a landscape level, there is no real
distinction between the effects from an NEB-regulated project and all of the related development.
The effects on the ground are the same, namely interference with our members’ Aboriginal and
Treaty rights. The NEB’s practice of dismissing environmental effects and impacts to Aboriginal and
Treaty rights as “upstream” and “elsewheres” means that serious impacts to our right go
completely unassessed and unaddressed. By way of an analogy, if a typical NEB-regulated facility is
like the trunk of a tree, then “upstream” oil and gas developments are like the branches and leaves.
Ultimately, they are all part of the same development and all contribute to cumulative effects and
residual impacts in our Territory.
We include the map at Figure 7 to illustrate our point on this issue. It is an illustration of an NEBregulated facility (the Enbridge Pipeline and Nova Gas Transmission Ltd. Pipeline shown in YELLOW)
along with all the so-called “upstream” AER-regulated development (shown in RED and ORANGE).
The NEB must do a better job of assessing and addressing the environmental effects and impacts to
Aboriginal and Treaty rights from this supporting and related development. The alternative is
“death by a thousand cuts” for our Aboriginal and Treaty rights.
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Figure 7: NEB-Regulated Facility (in YELLOW) and Related AER-Regulated Facilities (in RED and ORANGE)
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RECONCILIATION AND NEB PROCESSES

While our interest in this review is fundamentally based upon our continuing work to govern our
own territories - as was the case with our participation in the EA Review Process - it is also based
upon the negative experiences we have had in participating in environmental and regulatory review
processes by the NEB. This includes numerous s. 52 and s. 58 reviews for LNG and conventional
pipeline projects throughout our Territory. In our experience, environmental assessments and
regulatory review processes by the NEB are not effectively assessing or addressing impacts from
development on our Aboriginal and Treaty rights.
Like the EA process, the NEB process needs to be repurposed and redesigned to build the
relationships, structures, processes, understandings and agreements between Aboriginal and
Crown governments to ensure collaboration, alignment and effectiveness in reaching consensusbased decisions. This means refocusing on positive and collaborative Aboriginal and Crown
relationships that respect Aboriginal and Treaty rights.
This approach to reconciliation is consistent with the federal government’s commitment to a
renewed, Nation-to-Nation relationship with Aboriginal peoples, based on recognition of rights,
respect, co-operation, and partnership and to implementing UNDRIP. First Nations have their own
laws and are decision-makers according to their own authority and their own representative
institutions. The Government of Canada requires modern legislative tools that respect and
acknowledge First Nations’ authorities, including Aboriginal and Treaty rights.
To implement UNDRIP and work toward reconciliation, it is critical that First Nations are respected
and engaged in a government-to-government manner in NEB processes. Potentially impacted First
Nations need to be involved at all stages of decision-making in all regulatory review processes in
relation to a proposed project, including NEB processes as well as the EA process, from the
determination of a project’s location and scope, to the final decision on whether a project should be
approved. Impacted First Nations must be part of decisions regarding how the NEB will review a
proposed project (for example, by way of a hearing and, if so, what type of hearing, to ensure
Aboriginal perspectives are taken into account), the terms of reference for the NEB’s regulatory
review, and all final recommendations and decisions.
For impacted First Nations that have established Aboriginal or Treaty rights, or have strong claims of
Aboriginal rights or title, that could be impacted by a proposed project, there should be separate bilateral discussions between the Crown and those First Nations to address their specific concerns, in
the context of NEB, EA and other regulatory processes for that project.
The objective at each stage of the process needs to be to obtain the consent of potentially impacted
First Nations on each decision point in every regulatory process relating to a given project, including
both NEB and EA processes. Legislation requires a statutory statement expressing that the Crown’s
preference is to approve projects where First Nations consent is evident - whether it is in an NEB,
EA or other regulatory context. In cases where consent is not obtained, dispute resolution
processes need to be utilized.
Dispute resolution can be initially undertaken at the political level, with First Nation leaders and
Ministerial representatives. If political engagement does not resolve the issue, formal dispute
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consent, and others do not, there should be an opportunity for First Nations to file “majority” and
“minority” reports so that the NEB has all perspectives on the issues.
Canada needs to fulfill its duties under Section 35 of the Constitution Act, 1982 (“Section 35”) to
consult and accommodate throughout all regulatory processes, including NEB processes. In addition
to fulfilling these obligations, there needs to be legislated collaborative decision-making
requirements to avoid infringement on Aboriginal and Treaty rights.
Ultimately, it is essential that both federal and First Nation decision-making authorities are
respected. The federal government may decide to approve a project, whereas First Nation
governments may decide to reject it. Neither government should have the authority to fetter the
other’s discretion. In some cases, the parties may have to “agree to disagree.” In those
circumstances, litigation may be the outcome, but the entire process will be designed to make this
the exception rather than the rule, given the focus on collaboration at every stage. This is the same
approach that we advocated for in the context of EA reform.
We have organized our submission to accord with the Expert Panel’s Terms of Reference and the
questions posed by the Panel.
IV.

DENE THA’S COMMMENTS ON NEB PANEL’S IDENTIFIED ISSUES

A.

Governance and Structure

The Panel has requested input on the following issues:


Governance and division of the NEB’s operational and adjudicative functions,
including the roles of the Board’s Chief Executive Officer and Chair;



Role of the NEB in implementing Government policies and priorities, including
mechanisms for policy direction; and



Delegation of authorities to Board members and senior NEB staff.

We would like to provide our perspective on the following discussion questions that have been
posed in relation to the above-noted issues.
1.

What are appropriate requirements for Board Members (particularly regarding
composition, expertise, regional representation, and Indigenous representation)?

It is critical that NEB members include Indigenous persons so that the Aboriginal perspective is
present in every NEB panel review. The Indigenous representative for any given project should be
from the geographical region in which the project is being proposed, to help ensure that the
requisite Indigenous knowledge is being brought to bear – it is not appropriate to assume that all
Indigenous peoples across Canada have a common understanding of cultures, traditional
knowledge or perspectives.
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- 15 In addition, all non-Indigenous members of a panel should be required to undergo cultural
awareness training and a course on Traditional Ecological Knowledge (“TEK”) so that they have an
adequate foundation to understand the perspectives of Aboriginal peoples and groups participating
in a panel review process.
Further, panels should be provided with the power to retain experts on Aboriginal issues, such as
elders or anthropologists, so that panel members’ understanding of, and approach to, issues
brought before them are not limited to a western or Euro-centric perspective.
2.

Where should NEB Board Members be located and why?

It is important for all Board members to have knowledge of the project area in question. In addition
to the Indigenous Board member, at least some of the other Board members presiding at a panel
hearing should have experience in and knowledge of the project area, ideally through having lived
in the geographical region of the proposed Project.
The current requirement that permanent NEB Board members reside in the Calgary area has
resulted in a lack of balance on the Board, given that many people in the Calgary area have been
involved in the oil and gas sector and have certain biases toward that industry. A broader
perspective could be brought to bear on NEB applications if permanent Board members could
reside throughout Canada.
3.

What are your views with respect to the Chair of the Board also being the NEB’s
CEO?

One of the concerns with having the Board Chair also be the NEB’s CEO is that the CEO’s business
roles and responsibilities can easily become inappropriately intertwined with his/her role as the
Chair of the Board. This can improperly influence the Board Chair’s decisions and recommendations
if he/she sits on a panel review. For example, it is inappropriate, and inconsistent with the
independence of the Board, for the Board Chair to be permitted to liaise with the Minister of
Natural Resources, the Department of Natural Resources and the rest of the federal government.
Although this may be acceptable for the CEO, it is unacceptable for a Board member who is making
decisions on applications to have this level of engagement with federal government
representatives.
It is our view that the preferred approach is to have the business responsibilities of the CEO
separated from the Board decision/recommendation role of Board members so that the CEO is not
sitting on panel reviews or making decisions on any applications to the NEB. This will help ensure
the true independence of Board members in making project-related decisions or recommendations.
4.

How should the Government of Canada provide the NEB with policy direction? What
should be the role of the NEB in implementing Government policies and priorities?

It is absolutely imperative that the NEB be truly independent from all political influences. As a
result, the Government of Canada should not be providing policy direction to the NEB, and the NEB
should not be implementing Canada’s policies or priorities. Otherwise, the NEB can be improperly
influenced by the political winds at any given moment and will lose much of its independence.

000292-0035.0001 00375614

- 16 The only exception should be with respect to constitutional imperatives or domestic and
international obligations or commitments. With respect to constitutional imperatives and
domestic/international obligations and commitments, the NEB should be required to operate in a
manner that recognizes and respects Section 35, the Crown’s duty to consult, and Canada’s
implementation of UNDRIP. Currently, the NEB appears to operate in a way that does not reflect a
proper understanding of, or commitment to, constitutional and international principles, which has
resulted in Indigenous issues being downplayed and misunderstood in NEB processes.
B.

Mandate and future opportunities

The Panel has identified the following issues:


Defining and measuring public interest (e.g., consideration of national, regional,
Indigenous, and local interests as well as environmental, economic and social
factors);



Potential to clarify and expand the NEB’s mandate with respect to collecting and
disseminating energy data, information, and analysis; and



Potential to expand the NEB's mandate (i.e., in emerging areas such as offshore
renewables and to support the transition to a low carbon economy in light of
Canada’s climate change commitments).

The following are our answers to the discussion questions that have been posed.
1.

What does the 'Canadian public interest' mean to you?

It is critical that the NEB consider impacts to Aboriginal and Treaty rights, as well as whether the
Crown has met is constitutional duty to consult with potentially impacted First Nations, in
considering whether a proposed project is in the public interest. A project cannot possibly be in the
public interest if it stands to unjustifiably infringe Aboriginal or Treaty rights, is undertaken in the
absence of adequate and meaningful consultation, or violates the principles set out in UNDRIP. The
Board needs to be expressly mandated and directed to consider these constitutional considerations
in deciding whether a proposed project is in the public interest.
2.

What factors should be taken into account when determining whether a pipeline or
power line project is in the 'public interest'?

As noted above, it is critical that impacts to Aboriginal and Treaty rights, the Crown’s duty to
consult, and the principles set out in UNDRIP be considered as factors relating to the public interest.
It is also important that the public interest not be interpreted too broadly as equating with the
national interest in relation to the GDP. Such a broad interpretation fails to take into account the
regional and local impacts.
The Board should be expressly directed to consider the public interest from the perspective of risks
and benefits – who will bear the risks of a proposed project, and who will gain the benefits? To truly
be in the public interest, there should be an alignment of risks and benefits. If most of the risks are
borne by First Nations or local communities, while benefits (such as project revenues or job and
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hundreds of kilometres away, that alignment is lacking and such a project should not be considered
in the public interest.
With respect to environmental impacts, whether a proposed project will have serious
environmental impacts must be a factor in considering whether the project is in the public interest.
However, the NEB should not be conducting environmental assessments itself as its members do
not have the requisite expertise to conduct EAs. Rather, an independent environmental assessment
board (as described in submissions to the EA Review Panel) should conduct the environmental
assessment before the NEB considers the project. The NEB should be guided by the conclusions and
recommendations from the EA. In cases where the EA concludes that there are significant adverse
impacts from a proposed project that cannot be mitigated, the NEB should be required to conclude
that the project is not in the public interest. Such an approach is consistent with a regulatory regime
founded on sustainable development.
3.

For factors that fall within the jurisdiction of provinces and territories, such as land
use planning, should the federal government and agencies take these into account in
their public interest determination? If so, how?

Land use planning is a key issue. Provincial and territorial governments should be encouraged to
develop and implement land use plans so that cumulative effects from development can be
properly considered. Land use planning represents a proactive approach to development that can
help ensure there is a proper balance between economic and environmental considerations. One
way to encourage land use planning is for the federal government to offer stream-lined EA and NEB
processes for proposed projects that are consistent with land use plans. Addressing cumulative
impacts is an absolutely critical challenge currently facing First Nations across the country. Projectspecific EAs and regulatory processes are not well-suited for dealing with cumulative effects. As a
result, the federal government needs to create incentives for strategic and regional EAs to be
undertaken and land use plans to be implemented by provincial and territorial governments.
4.

What are your views on the NEB’s existing mandate and are there any areas over
which the NEB’s mandate should be changed?

As noted earlier, although the NEB should be required to consider environmental effects of a
proposed project, it should not be conducting environmental assessments itself. EAs of proposed
projects should be conducted by a federal board that specializes in environmental assessments.
The NEB should be required to consider the public interest (as expressed in our answer to question
2 above) for all proposed projects. The public interest was a factor that was in prior versions of the
NEB Act, but it was removed in amendments that the Harper Government made to the Act.
C.

Decision-making roles, including on major projects

The following issue has been identified for consideration in the review process:


Whether to maintain or revise the current approach with respect to who is making
what decision.
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- 18 We have the following responses to the discussion questions that have been posed in relation to
this question.
1.

What principles should determine who should make the final decisions for the
projects and why?

Decision-making on all proposed projects being considered by the NEB should be made in a manner
that is consistent with UNDRIP principles and Section 35. Accordingly, proponents need to be
seeking consent from First Nations that hold Aboriginal or Treaty rights and are impacted by
proposed projects. Where such consent has not been provided, the NEB needs to factor this into its
decision-making process as an issue of paramount importance that is directly related to the public
interest - in other words, in the absence of First Nation consent, a project may not be in the public
interest.
In the exercise of their constitutionally-protected self-government rights, First Nations also have the
right to make decisions on whether particular projects should proceed. Ideally, joint decisionmaking processes should be undertaken by the NEB and an impacted First Nation to reflect that fact
and to manage the risk that the First Nation will be forced to legally challenge an NEB approval if it
is not involved in the decision-making process. When a joint decision-making process is not
undertaken, it is important to note that the NEB and First Nation government may have to “agree to
disagree” with respect to whether a particular project should proceed - the NEB cannot unjustifiably
infringe First Nations’ self-government rights. In that case, litigation may be the result.
It is also critical that the NEB be required to consider whether the Crown has met its duty to consult
before issuing any approvals. Currently, Crown consultation is not properly factored into the
decision-making process by the NEB, where the NEB has final decision-making authority. Typically,
the NEB punts First Nations’ issues of concerns to the proponent to “consult” with those First
Nations after approvals are issued. This is not an effective approach because consultation is legally
required to take place before decisions are made, and it is an obligation of the Crown, not
proponents. By deferring issues to post-approval consultation processes undertaken by the
proponent, the engagement is invariably token at best. The First Nation has no tools to hold the
proponent accountable and no legal recourse if such engagement/consultation is not meaningful
because the proponent will already have its approval in hand and the 30-day limitation period for
legally challenging the project will already have passed.
2.

What is the role of government policy in guiding NEB oversight and decision making?

As noted earlier in our submission, other than in the context of constitutional principles and
domestic and international obligations, government policy should not be guiding NEB oversight or
decision-making. The NEB needs to be truly independent from government so that it can make
unbiased decisions free from any kind of political influence. The factors that the NEB is required to
consider - which should include the constitutional rights of Indigenous peoples and UNDRIP - need
to be neutrally applied by the NEB and not influenced by government policies or priorities.
Otherwise, there is a serious risk that the NEB will be making its decisions based primarily on
political considerations, which has been our experience under the current structure.
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processes or decisions.
3.

What are your views with respect to the role(s) of other parties in the final decisionmaking process, such as Indigenous groups, provinces/territories or municipalities?
Do you see an enhanced role for some or all of these parties? If so, please describe
what these roles should be for each, with a short rationale for why.

As noted earlier in our submission, First Nations need to be part of the final decision-making
process. First Nations have constitutionally-protected rights that are at stake every time the NEB
approves a project. They are not stakeholders; rather, they are rights-holders and decision-makers
in their own right.
Ideally, joint decision-making processes should be undertaken between the NEB and First Nations
with Aboriginal or Treaty rights that may be impacted by a proposed project. The NEB should have
flexibility to design processes that will work with the First Nations who may be impacted by a
particular project - a “one size fits all” approach will not work. Such an approach is in keeping with
both Section 35 and UNDRIP. It is the best way to try to achieve First Nation consent, in keeping
with UNDRIP, and to manage the risk of NEB decisions being challenged in court.
At the very least, the NEB’s process needs to expressly acknowledge First Nations as parallel
decision-makers, and factor in whether impacted First Nations have consented to a proposed
project. As noted above, in cases where consent for a project has not been granted by impacted
First Nations, that fact needs to be expressly considered as a key issue in the NEB’s decision on
whether that project is in the public interest.
4.

What are your views with respect to the current three options available to the GIC
when making its decision for pipelines greater than 40 km in length? What can be
improved?

Currently, there is a gap in the decision-making process in relation to First Nation consultation and
justification of any infringements on Aboriginal and Treaty rights. The Act should expressly state
that the GIC must be satisfied that: (i) the Crown has met its duty to consult; (ii) that there are not
infringements to Aboriginal or Treaty rights; or (iii) in the event that there are infringements, that
those infringements are justified. In the event that the GIC decides to refer the recommendation
and/or terms and conditions back to the NEB for reconsideration, it must also be required to ensure
there is a consultation process in relation to that reconsideration process.
5.

What are your views with regard to the legislated timelines for project reviews (i.e.,
15 months for NEB recommendation and 3 months for a GIC decision)?

The introduction of these very short legislated timelines is hugely problematic. The Harper
Government introduced these short timelines without any consultation with First Nations. They
were created without due regard to First Nations’ Aboriginal or Treaty rights, the Crown’s duty to
consult and UNDRIP. Fifteen months is not an adequate timeline for NEB processes in relation to
large infrastructure projects that impact many First Nations. Such a short timeline gives short shrift
to the issues of concern to First Nations, as well as their constitutional rights.
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- 20 The current three-month period of time between the NEB recommendation and the GIC decision is
completely inadequate to ensure the Crown meets its duty to consult, particularly since the Crown
currently leaves all of its consultation on substantive issues (i.e. impacts to rights, as opposed to
regulatory process issues) to after the NEB recommendation is made. Back-end loading consultation
in this way means that there are myriad issues that need to be addressed in the consultation
process. It is literally impossible for meaningful Crown consultation to take place within three
months.
Given the litigation that resulted from the approvals of both the Northern Gateway Pipelines
Project and the Trans Mountain Pipeline Expansion Project, history has taught us that one of the
consequences of these short legislated timelines is that there is insufficient time for adequate
information to be obtained and properly considered, or for the Crown to meet its duty to consult,
which leads to legal challenges.
Rather than being required to abide by unrealistic legislated timelines, the NEB needs to be able to
exercise its discretion on how much time is required for a particular review process. In some cases,
15 months may be sufficient, but in other cases, a shorter or longer period may be required. For
large infrastructure projects that concern many First Nations and stakeholders, it is important to
recognize that the process will take considerable time. That is a reality and trying to expedite the
hearing process will only result in frustration and potential disengagement of First Nations in the
process, which increases the risk of litigation.
Also in terms of timelines, the imposition of incredibly short timelines for filing a judicial review of
an approval under the NEB Act needs to be reversed. These timelines (15 days for filing a judicial
review) are highly prejudicial to First Nations for several reasons, including the following:
•

The 15-day deadline is prohibitively short to put together an application of this
complexity and magnitude.

•

The requirement to seek leave to apply for judicial review is an additional procedure
which presents an added barrier to First Nations’ seeking to challenge a project
approval, particularly in terms of legal costs.

•

The discretion of the Court to dismiss a First Nation’s application for leave at this
preliminary stage is also problematic. First Nations seeking access to justice and to have
their voice heard, particularly with respect to constitutionally-protected s. 35 rights,
should not face the prospect of having their applications for leave to apply for judicial
review dismissed in a summary manner before a full consideration of their case on its
merits.

The requirement to seek leave to apply for judicial review should be repealed, as the Court should
not have the authority to dismiss First Nations’ applications for leave to judicially review before a
full consideration of their case on its merits.
The deadline for filing a judicial review should be at least the standard time for judicial reviews as
set out in the Federal Courts Act.
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What are your views with respect to NEB’s discretion to hold hearings for export
licences?

Consistent with our answer to #7 below, we are of the view that the NEB must be required to hold
hearings for export licences. Given the potential impacts if an export licence is issued (including in
terms of cumulative effects), a robust process should be followed by the NEB. A public hearing is
needed to ensure issues are fully canvassed and that First Nations can fully express their views. As
noted above, the process should ideally be a joint decision-making process with impacted First
Nations.
7.

In determining whether an export licence should be issued, what are your views with
respect to NEB’s obligation to only consider whether the exports would be a surplus
to Canadian requirements (see footnote 7)?

Prior to the Harper Government’s amendments to the NEB Act, the NEB was required to consider
more than just the surplus question. Narrowing the NEB’s consideration to this sole issue is
inappropriate, and was done without consultation with First Nations.
The issuance of an export licence has direct adverse impacts on First Nations. Exporting oil and gas
has a physical dimension that creates real risk on the ground to First Nation communities and can
adversely affect their Aboriginal or Treaty rights. For example, an export licence can lead to
increased production, meaning more pipelines and wells and hence cumulative effects. By limiting
the NEB’s review mandate to only surplus considerations, none of these issues are ever considered,
let alone addressed. As a result, it is critically important for the “public interest” factor to be put
back into the export licensing decision-making factors in the NEB Act. As noted earlier in the
submission, the public interest factor needs to encompass First Nations’ constitutional rights as well
as UNDRIP.
D.

Compliance, enforcement, and ongoing monitoring

The following issues have been identified for consideration in the review process:


Lifecycle oversight and public engagement tools (e.g., effective legislative tools
throughout project planning, regulatory hearings, construction and operation and
abandonment);



Information requirements of regulated companies over the lifecycle of a project,
and public access to this information;



Safety and emergency preparedness tools (e.g., effective compliance monitoring
and enforcement legislative tools; safety standards and emergency response
requirements); and



Land acquisition matters and related negotiation proceedings.

We would like to address the following discussion questions.
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What are your views with respect to the existing compliance and enforcement tools
available to the NEB for safety and environmental protection?
(a) What are your views as to adherence to these tools?
(b) What are your views as to the current use of these tools to advance risk
management and any barriers or remedies that would enhance safety?
(c) What are your views as to the safety and environmental performance reporting
that is currently done and areas for improvement?
(d) Can the process by which the NEB evaluates compliance and adherence to
conditions be made more efficient? If so, how?

See below.
2.

Are there additional initiatives the NEB could undertake to help promote a positive
culture for safety and environmental protection?

In response to questions 1 and 2, given that the projects that the NEB regulates are on First Nations’
Territories over which they have Aboriginal and/or Treaty rights, it is critically important that the
NEB involve First Nations in monitoring and enforcement activities. The NEB should be working
jointly with First Nations to ensure that all monitoring information is shared with First Nations, that
First Nation monitors are engaged by the proponent, and that First Nations have an enforcement
role when proponents do not comply with regulatory requirements.
In addition, the NEB needs a process to expressly factor in TEK and Traditional Uses in its monitoring
plans.
It is also important for all decisions to reflect and incorporate any co-management or joint decisionmaking processes that exist between First Nations and government, in post-approval monitoring
and enforcement activities.
3.

What are your views on monitoring committees?

Monitoring committees are one way to involve First Nations in monitoring and compliance
activities. If monitoring committees are struck, the First Nations whose Territories are impacted by
the project must be on those committees. However, it may not be appropriate to include
stakeholders on those committees - again, it should not be a “one size fits all” approach. The NEB
should have flexibility to strike monitoring committees that work for the particular situation and
cultural context.
4.

In your opinion, are the existing emergency preparedness and response tools and
requirements sufficient? If not, what additional tools or requirements are needed?

With respect to responding to pipeline spills, there is still a huge gap in Canada’s capacity to
adequately respond. It is critically important that this gap be filled if the NEB is going to be
considering further oil and gas pipeline projects. An important factor in the NEB’s consideration of
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to deal with an incident. If there isn’t sufficient capacity, the public interest should weigh against
project approval.
Any overhaul of the NEB Act needs to include providing much stronger regulatory powers for the
NEB, working together with impacted First Nations, to ensure that NEB-regulated pipelines are
being properly maintained and operated, to reduce the likelihood of spills and explosions. As
infrastructure ages, the risk of pipeline spills and other types of containment breaches increases
dramatically. The NEB needs to be taking a much more active role in trying to prevent spills and
explosions from happening. The NEB also needs to be given strong tools to respond to spills and
explosions, including the ability to levy heavy fines or seek jail terms in appropriate circumstances.
We include a picture at Figure 8 and maps at Figures 9 and 10 to illustrate our point on this issue.
There also need to be mandatory requirements to involve impacted First Nations in spill and
explosion response and reclamation efforts. Spills need to be cleaned up to standards that ensure
First Nations can continue to use the lands, waters and resources for the exercise of their Aboriginal
and Treaty rights. These standards also need to apply to reclamation work following the
abandonment of wells. Current standards are not sufficient to protect the environment and ensure
that First Nations can continue to exercise their Aboriginal and Treaty rights in the area. The
objective should be restoration, rather than just reclamation, when there is a spill, explosion or
when a well is abandoned. DTFN has done work on a Restoration Policy and would welcome the
opportunity to work with the NEB to implement it in DTFN’s Territory.

Figure 8: Picture of Peace River Mainline Natural Gas Pipeline Explosion, d. July 20, 2009, (the same pipeline running under
Dene Tha’ Indian Reserve at Hay Lakes 209 and community of Chateh, AB), also indicated on Figures (7-10).
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Figure 9: Map of Peace River Mainline (an NEB Regulated Facility) and the DTFN community of Chateh, AB

000292-0035.0001 00375614

- 25 -

Figure 10: Map of Peace River Mainline (an NEB Regulated Facility) and Residences on Hay Lake IR209
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What are your views with respect to the absolute liability limits that should apply
regardless of whether a pipeline release was the company’s fault (particularly $1
billion for major oil pipeline companies)?

It is critically important that the NEB Act include express provisions requiring companies to
compensate First Nations for work they undertake to respond to an incident, but also for loss and
damage to the exercise of their Aboriginal or Treaty rights. Currently, economic losses may be
recovered, but not damages for impacts to Aboriginal title lands or First Nations’ abilities to exercise
harvesting rights.
E.

Engagement with Indigenous peoples

The Panel has set out the following issues for consideration in the review process:


Enabling early conversations and relationship building between the Government of
Canada and Indigenous peoples whose rights and interests could be affected by a
specific project under the NEB’s mandate;



Facilitating ongoing dialogue between the Government of Canada and Indigenous
peoples on key matters of interest on projects to inform effective decision-making;



Further integrating Indigenous traditional knowledge and information into NEB
application and hearing processes;



Developing methods to better assess how the interests and rights of Indigenous
peoples are respected and balanced against the many and varied societal interests
in decision-making; and



Enhancing the role of Indigenous peoples in monitoring pipeline construction and
operations and in developing emergency response plans.

We also note that the Terms of Reference specifically mention UNDRIP in the following passage:
The Panel shall, in reviewing the NEB structure, role, and mandate, consider the relationship
between NEB processes and the Aboriginal and treaty rights of Indigenous peoples, as well
as the relationship between NEB processes and the principles outlined in the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP).
We have the following comments on the discussion questions that have been posed.
1.

What are your views on the approach the Government of Canada has taken in recent
years to engage and consult Indigenous groups on projects regulated by the NEB?
Specifically:

(a)

Early engagement of Indigenous groups prior to a formal environmental assessment
and regulatory review process by the NEB;
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Consultations with Indigenous groups on matters that fall both within and outside
the NEB’s mandate;

(c)

Adequacy of participant funding to support Indigenous groups’ participation in the
overall engagement and consultation process;

(d)

The roles of the NEB and the Crown in considering and addressing potential impacts
to Aboriginal or treaty rights on NEB-regulated projects, and how these respective
roles are carried out; and

(e)

Ongoing consultation and engagement of Indigenous groups during the
construction, operations, and abandonment phases of projects that are approved.

Dene Tha’s experience with Canada’s approach to consultation on NEB-regulated projects has been
a very poor one. The Crown does not engage in early consultation with First Nations on potential
project impacts. Rather, the only engagement that takes place prior to the NEB’s decision or
recommendation, as the case may be, is on the NEB process itself. As a result, there is no
opportunity for Crown consultation on information gaps or mitigation measures so that these issues
can be addressed before the NEB makes a decision or recommendation. By back-loading the
substantive consultation on project impacts to until after the NEB has made a decision or
recommendation, the Crown forecloses the opportunity to address a considerable number of
issues. It is too late in the process to address information gaps, for example.
When Crown consultation finally does take place on project impacts, the Crown is only interested in
talking about the NEB’s report and project conditions. It is not willing to discuss the Aboriginal or
Treaty rights at issue, or the potential impacts to those rights, as it views those issues as having
been canvassed by the NEB, even though the NEB does not consult with First Nations. It is also not
willing to address information gaps (because the NEB process is over at that point). This is an
impoverished approach that does not lead to meaningful dialogue, understandings or
accommodation.
In addition, the Crown has not been participating in the consultation process with a view to sharing
information or perspectives. It is a “one-way street”, with First Nations being required to provide
information on their rights and project impacts and their views on possible mitigation measures,
but with the Crown not sharing similar information with the First Nations. This makes for a very
lopsided dialogue, with First Nations being left largely in the dark in relation to the Crown’s thinking
on issues of relevance in the consultation process.
In our experience, neither the NEB nor the Crown properly considers or addresses potential impacts
to our Aboriginal and Treaty rights. We strongly disagree with the federal Crown’s position that it
relies on the NEB process, to the extent possible, to fulfill its duty to consult First Nations. That
approach is not fulfilling the Crown’s duty to consult, as the Federal Court of Appeal found in the
Northern Gateway Pipelines litigation. Canada is merely recording or, in its own words, “tracking”
the information and concerns that are submitted by First Nations through the NEB process, rather
than actively engaging with First Nations on the issues, sharing its information, perspectives and
opinions on potential project impacts and attempting to address those impacts through mitigation
measures or accommodation. Contrary to its claim, Canada is not “leveraging” environmental
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impacts on Aboriginal or Treaty rights. Rather, it is using these processes to avoid having to engage
in early and ongoing consultation with First Nations. The NEB process is not currently a
consultation-based or consent-based process. As a result, it is inappropriate for Canada to rely on
that process as a proxy for meaningful consultation. Such an approach is inconsistent with
reconciliation, inconsistent with UNDRIP principles and destined to fail.
With respect to the Crown’s assessment of the adequacy of consultation in the context of NEB
decisions, there is also a complete lack of transparency. It is not clear who makes this adequacy
assessment, or when it is undertaken, and we are not provided with an opportunity to comment on
the assessment.
In our experience, the Crown is also unwilling to consider the implementation of any additional
measures, beyond what the NEB has recommended, to address potential impacts that are beyond
the NEB’s mandate to address. For example, the Crown typically relies on the scoping for the NEB
process so if issues arise in the consultation process that are outside the NEB’s scope of review - for
example, the downstream impacts of oil and gas development - the Crown will not engage on those
issues in the consultation process. As a result, the issues fall off the table and are not addressed. For
those projects where the NEB makes the final decision, there is typically no Crown consultation so
there is no vehicle for issues outside the NEB’s mandate to be addressed.
A much more proactive and meaningful approach needs to be taken by the Crown to consult with
First Nations about potential project impacts from the very beginning of the process. That way,
there will be more time for project impacts to be discussed and mitigation or accommodation
measures to be explored. In addition, the Crown can lend support to First Nations in requesting that
information gaps be filled. The Crown also needs to be required to share its information and
opinions on project impacts and mitigation measures with First Nations in the consultation process.
Far more transparency is required in the process.
In assessing potential impacts from a project, clear criteria, including the factors and thresholds for
assessing impacts to Aboriginal and Treaty rights need to be established in the NEB Act, and also
through regulations and policy. These criteria need to account for factors such as historical and
cultural connections to certain places, preferred harvesting locations, access constraints to
harvesting areas, and aesthetic considerations (e.g. noise, smells, sights) that affect members’ use
of areas.
With respect to ongoing consultation and engagement of Indigenous groups by proponents during
the construction, operations, and abandonment phases of projects that are approved, this is
important, but it cannot be viewed as a replacement for Crown consultation. The courts have been
clear that Crown consultation must be meaningfully discharged before a Crown decision is made. As
a result, deferring engagement with impacted First Nations to the construction, operations or
abandonment phases of a project cannot possibly fulfil the Crown’s duty to consult. It is also
critically important to ensure that First Nations have the requisite capacity to participate in postapproval engagement processes. Without that capacity, many First Nations will be unable to
meaningfully participate in those processes.
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as we have recommended earlier in these submissions, the problems with the consultation process
will be less of a concern because First Nations’ decision-making role will be respected and
incorporated into the process. Only in the event that the Crown is contemplating making a decision
that is inconsistent with the impacted First Nation’s decision, will consultation really be necessary.
2.

How can Indigenous traditional knowledge (including Traditional Ecological
Knowledge) and information be further integrated into the NEB application and
hearing process? What are the potential benefits and constraints to this integration?

The incorporation and proper understanding of Indigenous traditional knowledge is critically
important to proper NEB decision-making, but it is currently lacking. The NEB’s approach is
completely western-centric and NEB Panel members do not appear to adequately understand TEK
information or how to factor it into decision-making.
One way to help address this problem is to implement the joint decision-making process we are
advocating for. Using this approach, the NEB process can be customized together with the impacted
First Nations’ decision-making process and TEK can be better incorporated into the process. In
addition, providing the NEB with the ability to hire TEK experts, such as community elders or
cultural anthropologists, to provide guidance and advice on these issues would be a step in the right
direction. NEB panel members should also be required to take cultural awareness training and
courses on TEK so that they have a better skill set to consider this type of information. Having
Indigenous individuals on panels can also assist in this regard, but it is important that Indigenous
Board members be from the project area in question so that they have the requisite knowledge to
bring to bear to the process.
It is critical that a holistic approach be taken to project effects. Consideration needs to be given to
environmental, economic, social and cultural impacts. In relation to impacts to First Nations and
their rights, proponents need to be required to undertake an Aboriginal Impact Assessment (“AIA”)
that identifies potential adverse effects on Aboriginal or Treaty rights. Merely studying or reporting
on current traditional uses is not comprehensive enough to adequately inform First Nations,
proponents, or the NEB/Cabinet on potential impacts. An AIA that assesses the environmental,
health, cultural and heritage, and socio-economic impacts of a proposed project on First Nations,
including their Aboriginal and Treaty rights, is more comprehensive. Ideally, AIAs need to be done
collaboratively with the impacted First Nations. It also needs to include current and traditional uses,
preferred uses and areas to exercise rights, cultural factors, TEK, potential residual and cumulative
effects to the rights and other issues raised by impacted First Nations.
The AIA needs to be a stand-alone section in the proponent’s application, but needs to be fully
integrated with and reflected in other components of the application, such as impacts to
biophysical or cultural indicators. The AIA should be a central component of an application with all
other components being reflective and consistent with the AIA findings. An AIA can also assist
proponents to propose measures, and make commitments, that will prevent, mitigate or
accommodate potential adverse impacts and effects, if that is possible, or lead the NEB or Cabinet
to decide that a project should not be approved given the impacts to Aboriginal or Treaty rights.
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project could potentially affect a First Nation’s ability to meaningfully exercise its rights now and in
the future in the context of both project residual effects and cumulative effects. As such, the
regional study area for an AIA needs to be the entire First Nation territory.
Another issue to be addressed in NEB processes is the western-centric and quasi-judicial nature of
NEB hearings. This can be a huge impediment to meaningful involvement of Indigenous groups and
proper consideration of TEK. The NEB needs to have the flexibility to design project-specific
processes that are culturally appropriate. For example, in some cases, talking circles may be the
best way for First Nations to share their perspective. The NEB should be fashioning its processes
through engagement with affected First Nations. Again, joint decision-making processes may be the
best way to facilitate First Nation participation and consideration of TEK and other information from
First Nations.
3.

How can Canada enhance its approach to Indigenous engagement and consultation
to inform decision-making on NEB-regulated projects? What should be the role of
the NEB? The Government of Canada? Project proponents? Indigenous peoples (e.g.,
specific groups or communities?)

The best approach would be for Canada to adopt a full consent-based approach to the process, with
joint decision-making processes being undertaken with affected First Nations whenever reasonably
possible. The question should not be limited to just consultation and engagement, but rather how
to make decisions in a way that is consistent with UNDRIP and First Nations’ rights to make their
own decisions about proposed projects. Viewing this as a consultation/engagement issue only is too
narrow a lens to bring to bear on the problems. We have provided more details on our proposed
approach earlier in this submission.
Whether the NEB or Canada conducts consultation is a legitimate consideration. Currently, the
NEB’s policy of not consulting with First Nations creates serious gaps in the process. However, these
gaps are probably better addressed by Canada undertaking substantive consultation on project
impacts with potentially affected First Nations early in the process, before the NEB makes a decision
or recommendation, rather than by the NEB undertaking consultation itself. In this way,
information gaps and information-sharing can be better addressed. The current approach of leaving
substantive consultation to the end of the process is definitely not the right approach, nor is it
consistent with the courts’ direction that consultation take place early in the process.
Crown consultation should not be delegated to project proponents. However, proponents should
be required to engage early with First Nations, before even applying to the NEB, so that First
Nations’ concerns and information requests can be addressed. Proponents should be required to
indicate in their applications what engagement has taken place, and how they have addressed
concerns. The NEB needs to have the power to reject applications if insufficient work has been
undertaken with First Nations, or if insufficient information has been collected to consider potential
impacts on Aboriginal and/or Treaty rights.
The onus cannot be on First Nations to fill all of the information gaps to properly assess potential
impacts to their Aboriginal and/or Treaty rights. Although First Nations will have critically important
information contribute to the assessment, the proponent should be required to gather sufficient
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Crown should be required to share its information and expertise in the process, so that as much
information as possible is brought to bear in the decision-making process.
4.

How should the Government of Canada’s approach to engaging and consulting
Indigenous groups on NEB regulated projects support the Government of Canada’s
goal of renewing the nation-to nation relationship with Indigenous Peoples and
moving towards reconciliation?

Canada’s approach must be founded on reconciliation. Currently, that is not happening. The Crown:
(1) does not engage in early consultation with Dene Tha’ in relation to potential projects; (2) does
not discuss potential impacts with Dene Tha’ until after the NEB has made a decision or
recommendation; (3) does not share information or its expertise with First Nations in the NEB or
consultation process; (4) limits consultation to the NEB report and proposed conditions; and (5)
refuses to explore accommodation measures. Post NEB-decision, the Crown cannot meaningfully
address any information gaps or improper methods applied to the identification, assessment,
avoidance, mitigation, and accommodation of potential impacts.
The NEB process itself is adversarial, as a quasi-judicial process, so it is definitely not a vehicle for
reconciliation as currently structured. Joint decision-making processes and decision-making factors
expressly taking into account First Nation consent are two ways that reconciliation could be realized
through the decision-making process. Furthermore,


The Crown needs to engage early in consultation with Dene Tha’ on potential project
impacts;



The Crown needs to discuss potential project impacts with Dene Tha’ well before the NEB
has made a decision or recommendation;



Before, during the environmental assessment and regulatory review process, the Crown
needs to assist in meaningfully addressing any information gaps or improper methods
applied to the identification, assessment, avoidance, mitigation, and accommodation or
potential project impacts; and



Through early engagement, the Crown must help in the development of an NEB report that
more closely characterizes and considers potential project impacts and project conditions.
5.

How can the Government of Canada best consider and address the principles
outlined in the United Nations Declaration on the Rights of Indigenous Peoples when
undertaking efforts to modernize the NEB and when making decisions on whether
NEB-regulated projects are in the public interest?

We have provided some ideas on how to act consistently with UNDRIP throughout this submission.
This issue needs to be fully explored with First Nations in a consultation process before any
amendments to the NEB Act are made.
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What could be done to enhance the involvement of Indigenous peoples in the full life
cycle of NEB-regulated projects (e.g., ongoing monitoring of the operation of existing
projects, economic development opportunities/participation, or other roles)?

We have shared some of our thoughts on this issue earlier in our submission. For example, First
Nation monitors should be engaged, and First Nations need to have a role in enforcement.
With respect to economic participation, this issue could be at least partially addressed by requiring
the NEB to balance project risks and benefits at a local level, rather than at a national level. Where
that balance does not exist, the project should not be considered to be in the public interest. This
would encourage proponents to take concrete steps to ensure there is an alignment of project risks
and benefits to the extent possible.
Ongoing engagement with First Nations throughout the life of the project is critical, and the goal
should be for all post-approval decisions to be consent-based. First Nations need to have a real
voice and be actively involved in relation to what monitoring is required, and when and how
adaptive management strategies are undertaken. However, none of this should take the place of
meaningful consultation and accommodation before projects are approved.
7.

What are your views regarding how federal departments and agencies can and
should balance and respect the interests and rights of Indigenous peoples with varied
societal interests to inform decision-making on NEB-regulated projects?

Canada needs to respect Aboriginal and Treaty rights. These constitutionally-protected rights
cannot be automatically trumped by economic considerations, which is what the effective result
has been for most NEB-regulated projects. Federal departments and agencies need to substantively
address impacts to these rights, and not merely give lip service to them. We have identified many
ways in which that can be done throughout this submission.
F.

Public participation

The following issue has been put forward for consideration:


Identifying legislative changes to support greater stakeholder and public
participation in NEB activities (e.g., hearings, developing emergency response plans,
etc.) that would enhance the outcomes of these activities.

The following are our responses to the discussion questions on the hearing process.
1.

In your view, what core principles and elements should be reflected in the hearing
process?

NEB hearing processes need to be conducted in a manner that facilitates First Nation participation.
Quasi-judicial hearing processes create impediments for full participation by Indigenous groups. As
noted earlier in the submission, the NEB needs to have flexibility to design processes that work for
the particular circumstances of each project, to ensure that the process facilitates, rather than
discourages, First Nation participation. This may require speaking circles or holding portions of the
hearing out on the land. Ideally, there should be a joint hearing process with affected First Nations.
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appropriate process for the particular project in question. The process also needs to ensure that
panel members have the requisite training and understanding to be in the best position possible to
understand TEK and the Indigenous world view being presented by First Nation representatives in
the hearing process.
The process also needs to ensure that there is adequate information for the panel to reach a
conclusion about project effects. Applications should not go to a hearing until sufficient information
has been gathered, and the NEB needs to be diligent in requiring proponents to meaningfully
respond to information requests. Adequate and accurate information is critical to ensuring a robust
NEB process.
2.

Not all applications currently have to undergo a public hearing process. Which
applications do you think should have a public hearing process?

Any application that has the potential to seriously impact Aboriginal or Treaty rights needs to go to
a hearing if the impacted First Nations request a hearing. However, in some circumstances a full
public hearing may not be required. It may only be necessary to have a hearing process in relation
to the impacts to Aboriginal or Treaty rights, rather than on all aspects of the project. As noted
repeatedly throughout this submission, the best course would be for hearings on impacts to rights
to be undertaken as a joint process with the affected First Nations. At the very least, decisions on
whether a public hearing is required should be made collaboratively with the affected First Nations.
3.

What are your views with respect to the basic steps of the public hearing process?
What are the areas that can be improved?

A serious problem in the steps of the current public hearing process is that the NEB allows
applications to go to hearing in the absence of sufficient information to adequately understand and
assess project impacts. This creates disputes and delays in the hearing process, and hamstrings the
ability of participants to fully participate in the process. It also makes it impossible for the NEB to
make an informed decision, and results in a lack of public trust in the outcome of the process.
As a general principle, no application should go to a hearing until there is sufficient information.
This requires a collaborative approach with impacted First Nations to ensure their information
requests are taken seriously and addressed before an application goes to hearing.
4.

How could the NEB enable public participation in hearings in a less formal way?

Earlier in this submission, we have made some suggestions such as having speaking circles or
holding aspects of the hearing out on the land. The key to enabling First Nation participation is to
provide the NEB with enough flexibility so that it can co-design hearing processes with the affected
First Nations. This can be done in a way that still maintains procedural fairness. Further exploration
and dialogue between the federal government and First Nations are required to explore this issue.
5.

What are your views on the NEB’s Participant Funding Program?
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covering the costs incurred by First Nations to participate in reviews, which means that First Nations
have to use money that could otherwise go into education, housing or social programs to
participate in the process in order to try to protect their lands, waters and resources. First Nations
should not be put in this untenable position. Government needs to ensure that there is sufficient
funding for full First Nation participation. This may require a levy on proponents. Given that
proponents spend millions of dollars on consultants and experts, it is not inappropriate for them to
bear the cost of ensuring the Indigenous perspective is fully presented at the hearing. Ensuring
there is adequate information from First Nations in the hearing process is as critical to a robust and
reliable process as ensuring there is adequate western science information.
6.

How could the participant funding process, administered by the NEB, be more
efficient and effective in enabling public participation and Indigenous engagement in
the hearing process?

In our experience, funding processes often impose a high administrative burden on First Nations.
Given the many existing strains on our community’s administrative resources, the focus for
administering the NEB’s funding processes should be on lowering the administrative burden for
First Nations while maximizing the amount of funding available to allow for effective participation.
7.

What could be improved regarding public participation:
(i)

Prior to the hearing process;

(ii)

In NEB hearings (including the criteria outlined in section 55.2 of the NEB
Act);

(iii)

In the development of emergency response manuals/plans;

(iv)

Outside the hearing process, including opportunities related to:
(A)

The project life cycle;

(B)

Specific issues; and

(C)

Development of regulations.

As noted above, potentially impacted First Nations need to be involved in the design of the hearing
process. It is important for the process to be designed in a way that facilitates First Nation
participation and First Nations are in the best position to determine what process will work best.
One size does not fit all.
Proponents also need to be required to sufficiently engage with First Nations prior to applying for
an NEB review. In their applications, proponents need to report on that engagement, including
identifying issues of concern and how those issues have, or have not, been addressed through
proposed mitigation measures. The First Nations’ perspectives on the issues need to be presented
in the application, not just the proponents’ take on them.
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requests an oral hearing. Such an approach would effectively silence many First Nations, given their
oral traditions. The panel should also not have the discretion to exclude any First Nations from
participating in the process if the project is located within, or could impact, those First Nations’
Territories. It is also important for the panel to have the ability to treat information received from a
First Nation as confidential. This will help ensure that First Nations feel comfortable in sharing
sensitive traditional use or TEK information in the hearing process.
In addition, as also noted above, First Nations need to have a strong voice in relation to whether
there is sufficient information for a project to proceed to a hearing. Ideally, all decisions on the
readiness of an application for hearing should be made collaboratively between the NEB and
impacted First Nations, with disputes going to dispute resolution as required.
We have made suggestions throughout this submission on how to improve the hearing process to
better address impacts to First Nations, decrease conflict and distrust in the process, and improve
process outcomes. This includes joint NEB-First Nation hearing processes, and expressly including in
the NEB Act a requirement that the panel must consider impacts to Aboriginal and Treaty rights as
well as the alignment of project risks and benefits in making a determination on the “public
interest”. Application requirements also need to include an AIA that meaningfully analyzes potential
project impacts on Aboriginal and Treaty rights.
Strict timelines for hearing processes also need to be removed from the NEB Act. For some projects,
more than 18 months will be required to do all of the work that is necessary for the panel and First
Nations to properly assess project impacts and reach reliable conclusions.
With respect to emergency response plans/manuals, First Nation participation is absolutely critical.
The health and safety, as well as the lands, waters and resources, of First Nations are at risk when
there is an oil or gas spill, or some other incident. With every project that is approved by the NEB,
the risks increase, yet no capacity funding is provided to First Nations to update and supplement
their own emergency response plans or capacity (on reserve or otherwise). In most cases, there is
also no requirement for the proponent to work with First Nations to develop emergency response
plans or even to advise First Nations when an incident occurs. First Nations need to be fully involved
as collaborative decision-makers on all aspects of emergency response planning, training and actual
responses. Sufficient funding needs to be made available to First Nations to allow them to be full
participants in relation to emergency response planning. First Nations should not be forced to take
funds from other programs in order to respond to the risks imposed upon them by NEB project
approvals.
8.

What additional opportunities could be provided for the public and Indigenous
peoples to provide input over the course of the entire lifecycle of NEB regulated
facilities (i.e., from application to abandonment)?

First Nations need to be fully involved throughout the lifecycle of NEB regulated projects. We have
provided suggestions earlier in this submission about having First Nations involved in post-approval
monitoring and enforcement activities. Government should also be involving First Nations in the
drafting of regulations under the NEB Act.
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CONCLUDING REMARKS

Dene Tha’ is facing “death by a thousand cuts”. We are increasingly surrounded by development in
all parts of our Territory. In many environmental assessment and regulatory processes, proponents
are allowed to make assumptions that we can “go elsewhere” to exercise our Aboriginal and Treaty
rights if their proposed projects displaces our uses of a particular area.
However, with so many oil and gas, forestry, mining, and hydro projects in our Territory, there are
fewer and fewer “elsewheres” to go to in our Territory. Currently, this is never considered in NEB
processes. The reliance on “elsewhere” and the failure to consider whether there actually remains
anywhere for Aboriginal and Treaty rights to be exercised was criticized by the Joint Review Panel
for the Site C Clean Energy Project.1 The Joint Review Panel also acknowledged the intensive
amount of development taking place in our Territory and the serious effects cumulative effects are
causing, including from NEB-regulated projects.
If our Aboriginal and Treaty rights and way of life as Dene Tha’ people are to continue,
environmental assessments and regulatory review processes need to effectively address cumulative
effects. We have attempted to spell out how Canada can address cumulative effects and implement
Reconciliation and UNDRIP in the context of NEB processes.
Dene Tha’ appreciates the opportunity to participate in this process and is hopeful that our
concerns and suggestions will be taken seriously and incorporated into the new NEB modernizing
approach. We look forward to participating in further opportunities for engagement on this
important topic.

1

See the Report of the Joint Review Panel, Site C Clean Energy Project which can be accessed online at
http://publications.gc.ca/collections/collection_2014/acee-ceaa/En106-127-2014-eng.pdf
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APPENDIX

REWORKING FEDERAL ENVIRONMENTAL ASSESSMENT PROCESSES
DENE THA’ FIRST NATION’S SUBMISSIONS
TO ENVIRONMENTAL ASSESSMENT REVIEW PANEL:
A BETTER PATH FORWARD
A.

INTRODUCTION

Dene Tha’ First Nation (“Dene Tha’”) makes these submissions to the Environmental Assessment
Review Panel because of our grave concerns about the lack of proper assessment of impacts from
development in our Traditional Territory.
Dene Tha’ is not opposed to development. We know the importance of economic opportunities,
and strive to obtain those for our own members. However, development needs to be sustainable.
In our experience, sustainability - including the sustainability of our Treaty 8 rights as long as the
rivers flow - is not being achieved through current environmental assessment processes. We are
hopeful that this review process will result in meaningful and substantive changes to federal
environmental assessment approaches so that sustainable development occurs in the context of
reconciliation of the Aboriginal and Treaty rights of Aboriginal peoples in Canada. With a better
approach, there can be more certainty for all players - government, First Nations and proponents.
Our submission is organized into four sections:


The Dene Tha’ - Our People and Our Lands



Summary of problems with current federal EA processes



A Better Approach to Environmental Assessment



Concluding Remarks

In our view, key issues to be addressed in environmental assessment reform include:


Strategic, regional and cumulative effects assessments



Aboriginal impact assessments
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B.



Collaboration with impacted First Nations



Independent Canadian Environmental Assessment Board

THE DENE THA’ - OUR PEOPLE AND OUR LANDS

Dene Tha’ have lived on our lands in northwestern Alberta, northeastern British Columbia and the
southern Northwest Territories since time immemorial. We have just under 3,000 members, many
of whom continue to rely extensively on the resources in our Traditional Territory to feed
themselves and their families, maintain their culture, and live as Dene Tha’ people. As Dene Tha’
people, it is our responsibility to take care of the lands and resources within our Traditional
Territory for current and future generations. We are stewards of our lands, and have a cultural
imperative to protect them.
Dene Tha’ is an adherent to Treaty 8. One of the sacred promises made to us under Treaty 8 was
that we would be able to continue our traditional livelihoods of hunting, fishing, trapping and
gathering as long as the rivers flow and the sun shines. Unfortunately, our ability to continue to
exercise our Treaty rights is seriously threatened. Our Territory has been heavily impacted by
development since the 1950s. Conventional oil and gas infrastructure such as well pads, pipelines,
processing plants and seismic lines cover most of our Territory, and more recently unconventional
oil and gas development has been introduced to our Territory, including shale gas/LNG and shale oil
in areas that had until recently remained relatively undeveloped. We have suffered the
consequences of over a dozen pipeline spills in the last five years alone. Thousands of abandoned
and orphan wells ‘dot’ our territory, worse – we have been told that government and industry have
insufficient funds to clean these up. Standard operating practices for oil and gas wells include the
routine flaring of non-salable cancer-causing oil and gas by-products into the air. Many of these byproducts of the oil and gas industry are persistent toxins that accumulate within the same water,
soil and living systems that our communities rely upon for dietary and cultural sustenance. Clear
cutting of the boreal forest has occurred throughout our Territory, displacing wildlife, leaving our
trappers’ cabins with only a fringe of trees around them and blocking access to important
harvesting sites as a result of scarification. There are currently two hydro-electric dams in our
Territory, with Site C currently being constructed as the third dam, and a fourth dam being
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-3proposed further downstream on the Peace River, all of which affect our ability to navigate in our
Territory, access important cultural sites, and eat fish without fear of methyl mercury
contamination. Agriculture land expansion and urban development processes throughout our
Traditional Territory continually convert public Crown lands into privately held free-hold/fee-simple
lands. Free-hold/fee-simple lands are areas where our Treaty rights have been extinguished, and
we can no longer exercise our Treaty rights or use these lands to support the Dene Tha’ way of life.
We are surrounded by development.
Dene Tha’ has taken an active role in several environmental assessment and regulatory processes,
including federal and provincial environmental assessments and National Energy Board processes in
relation to pipelines and processing plants, and the federal and British Columbia environmental
assessment for the Site C Dam on the Peace River. We have done so in defence of our Treaty rights
and our ability to continue to live as Dene Tha’ people, and in order to protect the lands and
resources in our Territory. We have learned much through those experiences. However, at the end
of the day, development continues in our Territory unabated, and without any due regard to the
sustainability of the environment or the exercise of our Treaty 8 rights.
Presently, the Dene Tha’ First Nation membership is expanding at a population rate increase twice
that of the national average. As more land is “taken-up” for oil/gas production, forestry,
agriculture, mining, hydro-electric projects and settlement, the Dene Tha’ will increasingly need to
conserve more lands in order to protect the environmental and biodiversity integrity necessary for
the meaningfully ability to exercise our Treaty and Aboriginal rights.1
A map of some lands “taken-up” by development and settlement within our Traditional Territory
can be found on the next page, as Figure 1. Notably, most of the impacts shown on map are related
to oil/gas development. Due to a lack of spatial data relating to forestry clear cuts, logging roads,
and cut/seismic line data within Alberta and BC, and a lack of spatial data generally within the NWT,
the degree and extent of impacts within Dene Tha’s Traditional Territory, as displayed on Figure 1,
are likely significantly understated.

1

Stevenson, M. (2015). The Evolution of Dene Tha’ Traditional Territory. (for the Dene Tha’ First Nation).
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-4Figure 1: Dene Tha’ First Nation Traditional Territory with some Lands Taken up for Development
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SUMMARY OF PROBLEMS IN CURRENT FEDERAL ENVIRONMENTAL ASSESSMENTS

In our experience, current federal environmental assessments do a poor job of adequately assessing
environmental effects, particularly cumulative effects. They do an even poorer job of assessing
impacts to our constitutionally-protected Treaty rights.
Given the level and extent of development in our Territory, our ability to exercise our Treaty 8 rights
and to continue to live as Dene Tha’ people are seriously threatened. We are truly facing “death by
a thousand cuts.” Cumulative effects are eroding our Treaty rights and ability to live off the lands.
One of the most serious problems in the current approach under CEAA, 2012 is that so few projects
being proposed in our Traditional Territory actually trigger a federal environmental assessment.
Most development is taking place without any environmental assessment, or consideration for
cumulative effects.
Even for projects that do trigger a federal environmental assessment, cumulative effects are not
being properly considered or addressed. In our experience, the approach to cumulative effects in
current environmental assessment processes is fundamentally flawed and is completely ineffective
in addressing, let alone assessing, cumulative effects. The treatment of cumulative effects is a
chronic failing in all environmental assessments in which we have participated.
Under the current approach, environmental assessments focus primarily on residual impacts only
from the project being reviewed which, on their own, may not appear to be significant. However,
when these residual effects are considered in the broader context of all the other development
which is impacting the environment and Aboriginal and Treaty rights, they are often quite
significant and require appropriate consideration and mitigation.
One of the current problems with cumulative effects assessment is inappropriate baselines. Rather
than use a pre-industrial baseline, proponents often attempt to assess cumulative effects by
comparing the situation at the time they filed their EA applications with the post-project situation.
Such an approach ignores the already serious impacts of development in an area. Dene Tha’ raised
that concern throughout the Joint Review Panel process for the Site C Dam, including in relation to
the draft Environmental Impact Statement (“EIS”) Guidelines and the draft EIS itself. Unfortunately,
the Canadian Environmental Assessment Agency (“Agency”) did not require the proponent to

000292-0032.0001 00359450

-6address this issue. As a result, the EIS did not present any data or assessment of the true
cumulative effects of the Site C Dam together with the already existing impacts from development,
including both the existing dams and extensive oil and gas development in the region.
Proponents are not doing a good job with cumulative effects assessments, and the Agency is not
requiring the proponents to do a better job. In recognition of this problem, the Joint Review Panel
(“JRP”) for Site C recommended that government undertake a regional environmental assessment
and land use planning for the Peace River region around Site C. We have raised this same
recommendation with government several times since, but no regional environmental assessment
or land use planning initiatives have been undertaken.
Another serious problem in current environmental assessments is the analysis of potential impacts
to Treaty and Aboriginal rights. There are also problems and confusion stemming from the lack of
clarity in CEAA, 2012 with respect to the need to consider project effects to Aboriginal and Treaty
rights, and not just current uses. Government and proponents appear to be under a
misapprehension that current uses are the equivalent of Aboriginal and Treaty rights. This is not
the case. Our current uses of an area are just one element of our Treaty rights. We also have
historical and cultural connections to areas. Our uses are also not static. We need to move around
to different areas in our Territory as circumstances require - either because wildlife have moved
from a particular area, hunting pressures have increased in an area, particular species can no longer
be found in the same areas, or we are pushed out of harvesting areas because of development. Our
Treaty rights are not just rights to be exercised today; they were promised to us forever. As a
result, our future exercise of rights needs to be considered in the assessment of project effects.
In addition, proponents often use biophysical indicators as proxies for Treaty and Aboriginal rights.
That is, if the proponent finds there were no significant effects expected to a certain species, such
as moose, it automatically concludes that there would be no significant effects to the exercise of
rights to hunt that species. This approach completely ignores that there are preferred locations for
the exercise of our rights, cultural and spiritual connections to particular places, and access
requirements and aesthetic considerations that affect where we harvest. As a result, even if a
species population as a whole may not be significantly affected by a project, our rights may
nonetheless be adversely affected if the project is located in an important harvesting area, takes
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-7away key habitat, blocks access to another area, or results in noise, smells or sights that create
disincentives for our members to harvest in the area.
There is a critical need for criteria and thresholds to be identified for the assessment of impacts to
Aboriginal and Treaty rights. Currently, there is little guidance, which has resulted in a lack of
meaningful assessment. In many environmental assessment processes, data about our Treaty rights
is merely collected and treated as a stand-alone repository of information. There is no
incorporation or integration of that data into the overall assessment of project effects.
Another failing in current environmental assessment processes is that the proponent often assumes
that we can “go elsewhere” to exercise our Treaty rights even if there is a finding that our ability to
exercise our Treaty rights at the project site would be adversely affected. This assumption is made
without any analysis of the number of “elsewheres” left in our Territory. Given the level of
development in our Territory, there are fewer and fewer intact habitats left in which we can
exercise our Treaty rights. However, because no proper cumulative effects assessment is ever
required, each project is assessed in isolation and without any regard for the broader impacts of
development to the environment or our Treaty 8 rights. We are gravely concerned that we are
close to a tipping point with respect to being able to exercise our Treaty 8 rights now and into the
future. However, that key question is never considered or assessed in current environmental
assessments. In addition, there are often critical information gaps or unaddressed issues in
proponents’ applications. Typically, when we identify these gaps, our concerns are not addressed
and the proponent is permitted to file inadequate terms of reference or applications. This creates
conflicts later on in the environmental assessment process. In addition, by the time First Nations are
brought into the process, critical decisions have already been made in relation to the project
location, types of studies to be undertaken, and timelines for filing materials. Early and more
collaboration with First Nations throughout the environmental assessment process is needed to
address these concerns.
D.

A BETTER APPROACH TO ENVIRONMENTAL ASSESSMENT

For the purposes of this submission, we would like to highlight five areas which we think need to be
addressed in new federal environmental assessment legislation:
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Strategic, regional and cumulative effects assessments

2.

Aboriginal rights impact assessments

3.

Full participation of impacted First Nations

4.

Independent Canadian Environmental Assessment Board

5.

Additional EA issues

(1)

Strategic, Regional and Cumulative Effects Assessments

A critical part of a robust environmental assessment process is an effective approach to cumulative
effects. First Nations’ relationships with the land and resources, and their ability to exercise their
Aboriginal and Treaty rights, are at stake. Dene Tha’ has reiterated to government many times that
there is a need to address the larger scale impacts from resource development across a
geographical region rather than only focusing on specific projects individually. Cumulative effects
are not easily addressed in project-specific environmental assessments. As a result, dealing with
these broader effects only in the context of a project-specific environmental assessment creates
frustrations for First Nations and other participants, as well as proponents, and can lead to conflict
and increased controversy in relation to a proposed project. For First Nations, these strategic,
higher level issues are often the essential first questions that need to be addressed, but projectspecific environmental assessments are not a good place to address them. The limits and
constraints in relation to cumulative effects assessments is one of the biggest and most troubling
flaws in the current environmental assessment process - the broader and very real threats to First
Nations’ rights, culture and way of life are not addressed in project-specific environmental
assessments.
One of the best ways to address this flaw is to mandate strategic (sector-based - for example, for all
proposed shale gas projects in an area) or regional (geographically-based, for all sectors)
environmental assessments, with full First Nation (and, ideally, provincial/territorial) participation.
These types of broad scale environmental assessments are better suited to assess cumulative
effects and to inform land-use planning as well as project-specific environmental assessment
processes. These types of environmental assessments can take into account a more comprehensive
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-9set of sustainability considerations than project-specific environmental assessments. They could be
used by the government to determine the suitability of projects (i.e. fracking for shale gas or shale
oil in a particular area, or pipeline and road corridors in a region). These higher level types of
environmental assessments are better suited to assess and address cumulative effects, as they can
set the stage and parameters for a long-term understanding of environmental effects within a
region or sector, consider broad alternatives for development, and identify protective measures to
ensure sustainable development.
This approach would result in a “tiered” approach to environmental assessments that will result in
better information, more stream-lined project-specific environmental assessments where strategic
or regional environmental assessments have been conducted, better balancing of interests, fewer
conflicts and ultimately more informed decision-making. For example, they could lead to the
abandonment of a proposed project before considerable time, money and energy are spent on a
project-specific environmental assessment, the relocation of a project which will result in a less
controversial project-specific environmental assessment, or the identification of overarching issues
that need to be addressed before a project can be considered for approval. The results of strategic
or regional environmental assessments would inform project-specific environmental assessment
processes, and would be very helpful in considering linear projects such as pipelines in which
several First Nations have interests. With the results from strategic or regional environmental
assessments available, project-level decision-making can be more efficient as the more contentious
issues will have been worked out at the broader-scale level. It is also a useful mechanism to help
achieve reconciliation - through those processes, First Nations’ visions for their lands and resources
can be fully considered and incorporated into recommendations and land use planning initiatives.
To the extent the federal government is concerned about potential jurisdictional issues around
conducting strategic or regional environmental assessments, the new legislation could create
incentives for provinces or territories to participate in, or undertake, strategic or regional
environmental assessments. For example, statutory provisions could provide that where a strategic
or regional environmental assessment has been conducted, and the proposed project is not
inconsistent with the results of that strategic or regional environmental assessment, a more streamlined federal environmental assessment process for that project could be undertaken. In cases
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- 10 where no strategic or regional environmental assessment has been conducted, the stream-lined
process would not be utilized for projects in the absence of First Nations’ consent to the project.
In our view, cumulative effects assessments should still be required in project-specific
environmental assessments, but where a strategic or regional environmental assessment has been
undertaken, it could be more stream-lined at the project-specific level. For project-specific
environmental assessments, clear statutory requirements related to cumulative effects assessments
methodology are needed. For example:
(a)

pre-industrial baselines should be required in a cumulative effects assessment, with
exceptions only being permitted where pre-industrial data, including from
Traditional Ecological Knowledge (“TEK”), is unavailable or cannot be gathered;

(b)

with respect to the assessment of cumulative effects on First Nations, “go
elsewhere” assumptions should not be permitted; proponents cannot be permitted
to assume that First Nations can go somewhere else to exercise their rights when
they are displaced by a project, and must be legislatively required to gather
information to inform an assessment of the true cumulative effect of development
on First Nations and the availability and suitability of other places for the exercise of
rights, considered from the Aboriginal perspective; and

(c)

the Aboriginal perspective, including TEK, must be given equal weight to the nonAboriginal/western perspective in all aspects of environmental assessment,
including cumulative effects assessments.

(2)

Aboriginal Impact Assessment

Potential project impacts to Aboriginal and Treaty rights should be expressly included in the factors
that are legislatively-mandated to be considered in the environmental assessment. As noted earlier
in this submission, the current legislation does not expressly reference impacts to Aboriginal or
Treaty rights as “environmental effects,” which has created confusion in environmental
assessments and lack of proper assessments of impacts to these constitutionally-protected rights in
environmental assessments. This is a critical defect in the current approach to environmental
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address this significant gap, in order to fulfil the Crown’s duty to consult. In consultation processes,
the Crown cannot continue to rely blindly on ineffective environmental assessment processes that
do not expressly assess impacts to constitutionally-protected rights. A requirement for project
effects to Aboriginal and Treaty rights to be analyzed would also encourage proponents to
undertake early engagement with potentially affected First Nations.
It is also critical that the Aboriginal perspective be a required consideration in relation to all stages
of an environmental assessment. TEK must also be required information to be collected and
assessed, and given as much weight in assessing Project effects as western science. For example,
there are specific provisions in the Mackenzie Valley Resource Management Act that require TEK to
be taken into account. TEK should also inform the type, design and scope of other environmental
assessment-related studies.
There should be statutory provisions for environmental assessment applications to include a standalone section containing an Aboriginal Impact Assessment (“AIA”). Considering current uses for
traditional purposes is not sufficient to adequately inform First Nations, proponents or
governments of potential project effects. An AIA that assesses the environmental, health, cultural
and heritage, and socio-economic impacts of a proposed project on Aboriginal and Treaty rights is
more comprehensive. An AIA can also assist proponents to propose measures, and make
commitments, that will prevent, mitigate or compensate for potential adverse impacts and effects
to Aboriginal or Treaty rights, where possible, thereby reducing conflict in environmental
assessment processes.
The legislative provisions need to require that AIAs provide sufficient information to assess the
extent to which the project could potentially affect a First Nation’s ability to meaningfully exercise
its rights now and in the future. As such, the regional study area needs to be the entire First Nation
traditional territory.
In addition, there needs to be statutory or regulatory requirements in relation to the methodology
to be used in the AIA. Appropriate criteria and thresholds that take into account all aspects of
Aboriginal and Treaty rights, including historical connections to areas, harvesting activities, access
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potential uses, constraints to the exercise of rights elsewhere, and cultural and spiritual elements of
the rights.
The types of information to be studied in an AIA also needs to include: (a) quantitative information
on impacted First Nations’ Traditional Territories; (b) socio-economic information on impacted First
Nations; (c) health information on First Nations; and (d) quantitative and qualitative information on
current and historical traditional uses (hunting, fishing, plants and medicines, spiritual use) in the
project area.
It goes without saying that First Nations need to be fully involved in the undertaking of an AIA, with
sufficient capacity funding being provided to permit them to do so. The collection of information
for an AIA should not be treated as less important from the collection of biophysical and other data
that proponents are required to pay for and collect. The onus cannot be on First Nations to bear
the costs associated with work that the proponent requires.
(3)

Collaboration with Impacted First Nations

One of the fundamental principles underlying the federal environmental assessment regime needs
to be reconciliation with First Nations. First Nations’ rights and interests - including their right to
have a voice in what transpires in their respective Traditional Territories - needs to be respected
and reflected in environmental assessment processes. In addition, incentives need to be created
for proponents to involve and engage with impacted First Nations early and meaningfully so that
issues can be addressed whenever possible, and conflicts reduced. The consent of impacted First
Nations needs to be a primary consideration in government decision-making processes on a project.
Accordingly, mechanisms and incentives need to be included in the new environmental assessment
process to increase the chances that consent will be granted.
To achieve a goal of reconciliation, potentially impacted First Nations need to be involved at each
and every step of the environmental assessment process, including prior to the proponent filing an
application. However, the fulfillment of Canada’s constitutional duties needs to be de-linked from
the environmental assessment process itself. If the environmental assessment process is
undertaken in a collaborative manner with First Nations, the process can inform concurrent
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undertaken throughout the process, and not just at the end of the process when it is too late to
change information requirements for the environmental assessment process, explore mitigation
measures, or identify accommodation measures that require alterations to the project design.
The best way to ensure that projects do not become mired in regulatory and legal conflict is to
create as collaborative a process as possible. First Nation participation needs to be legislatively
mandated as part of the environmental assessment process, with First Nation collaboration or
engagement happening at each stage.
First Nations must have a role at each step of the environmental assessment process, including:


Need for an environmental assessment. Potentially affected First Nations should be
involved in the decision on whether a federal environmental assessment on a
proposed project is required. This would both ensure that projects potentially
adversely impacting Aboriginal or Treaty rights are subject to an environmental
assessment and would provide an incentive for proponents to consult with First
Nations to identify and address concerns before they decide to proceed with their
project. This would permit considerations such as whether a proposed project is
located in an environmentally or culturally sensitive area, and whether
environmental or cultural values are at stake, to be identified early and addressed
where possible. Such an approach would also help ensure that the Aboriginal
perspective and TEK are properly considered in determining whether an
environmental assessment is required.



Scope of the Project. The new Act should expressly require projects to be scoped to
include all project components and corollary or related projects, in consultation with
potentially affected First Nations. This will help ensure that the entire project’s
overall impacts to the environment and to Aboriginal and Treaty rights are taken
into account.



Type of Assessment. The previous approach in CEAA to have three types of
environmental assessments should be reinstated: screenings, comprehensive
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- 14 studies, and review panels. The decision on the type of assessment should include
potentially affected First Nations and be determined in light of the potential adverse
impacts to Aboriginal and Treaty rights. Where strategic or regional environmental
assessments have been undertaken and the proposed project is consistent with
those, and where potentially impacted First Nations consent to a project, a more
streamlined environmental assessment process could be undertaken. This would
provide an incentive both for strategic and regional assessments, and for
proponents to work collaboratively with First Nations as early as possible in their
project planning. Provisions should also be included in the Act to require
coordination with First Nations who conduct their own environmental assessments
(similar to s. 41(4) of the current Act, requiring coordination with assessments
conducted under the Mackenzie Valley Resource Management Act). Further, the Act
should include a provision allowing for the nomination of Joint Review Panel
members by affected First Nations.


Scope of Assessment. There needs to be statutory provisions requiring
collaboration with potentially affected First Nations on the spatial scoping for the
environmental assessment. This will help ensure that proponents collect sufficient
information in appropriate geographical areas for each valued component and that
the assessment of all project effects is comprehensive. Otherwise, the
environmental assessment can end up being restricted to an area arbitrarily chosen
by a proponent, rather than the complete geographical area potentially affected by
a project. This was an issue of concern repeatedly raised by First Nations, including
Dene Tha’, in the Site C JRP process.



Completeness of EIS Guidelines and EIS. Potentially-affected First Nations also need
to have a voice in relation to the adequacy of the EIS Guidelines and the draft EIS.
Guidelines and applications that do not include adequate information or address key
issues result in review participants spending more resources re-reviewing materials
that are filed later, longer reviews, pressures to meet government timelines and
conflict.
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Recommendations on approval. First Nations’ views on whether a project should be
approved need to be seriously taken into account. If First Nations do not consent to
a project, the federal government needs to be mandated to justify any approval,
based on specified considerations and criteria. Otherwise, litigation is likely to
continue to arise.



Dispute Resolution. Where disputes arise at any of these stages, there needs to be a
dispute resolution process that must be undertaken so that bona fide attempts are
made to resolve contentious process-related issues prior to the formal review of the
EIS.

(4)

Independent Canadian Environmental Assessment Board

There needs to be a single “expert” agency responsible for conducting environmental assessments
in all sectors. Agencies like the National Energy Board (“NEB”) should not be conducting
environmental assessments as it does not have the requisite expertise to conduct environmental
assessments. Having a single environmental assessment agency will help ensure that individuals
with the requisite expertise and competence in relation to the types of issues and concerns arising
in environmental assessments are presiding over environmental assessment processes, rather than
individuals who may have a skill-set more attune to sector-specific agencies.
In order to restore confidence in the environmental assessment process, a “Canadian
Environmental Assessment Board” needs to be established. It is critical that this new Board be truly
independent - i.e., manifestly impartial and free of any executive branch influences over
appointments of Board members (i.e., no patronage appointments). There should be an open and
transparent process for appointing Board members. Legislation should also require panel
independence, neutrality and objectivity. There can be no potential for “retaliation” from
government for Board members’ recommendations in environmental assessments so as to avoid
political influence on those recommendations. Members cannot be concerned about whether they
will be able to preside over future EA processes if they do not make the recommendation that
government may be hoping to receive. There also needs to be mechanism for First Nations to
nominate individuals to sit on the Board.
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- 16 To ensure the Board is truly independent, the criteria, rules and factors that must guide
environmental assessments need to be legislated, including explicit trade-off rules and factors to
guide both Board recommendations and Cabinet decisions in the event the project will have
residual adverse effects.
In addition, the Board needs to have the means to deal with conflicting expert opinions in a robust
and transparent manner, including through referring the issue to an independent board, taking the
issue to mediation or hiring its own experts, including cultural anthropologists or First Nation elders
where appropriate to help understand the Aboriginal perspective. The experts available to the
Board must include experts capable of undertaking independent peer review of the studies and
supporting literature presented in support of the project, in order to ensure that the information
adheres to generally accepted scientific methods and principles.
(5)

Additional EA Issues

Based on our experience in other review processes, we have the following additional comments in
terms of improving federal environmental assessments.
Project Conditions
First Nations are currently shut out of work relating to the proponent’s satisfaction of the
conditions placed on a project by the Environmental Assessment Certificate (“EAC”). This is
particularly troubling given that a considerable amount of project planning is often deferred until
after project approval, including for example the preparation of spill response plans and habitat
restoration plans. For oil and gas projects, oversight of the project conditions is currently left to the
NEB, a body which does not consult with First Nations. This means there is no consultation with
First Nations on key project decisions made after project approval, including the final design and
implementation of measures intended to avoid, mitigate, or accommodate impacts to Aboriginal
and Treaty rights. To address this concern, federal decision makers must consult with affected First
Nations on whether project conditions have been met. Consultation should include hearing First
Nations’ views on whether additional steps are required to properly avoid, mitigate, or
accommodate impacts to Aboriginal and Treaty rights.
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- 17 An analysis is required at the regulatory permitting/authorization stage as to whether the EAC
condition(s) are capable of addressing the relevant impacts and concerns, or whether any new
conditions need to be imposed by the permitting agency as a permit/authorization condition to
address unforeseen or unaddressed impacts or concerns. In making this determination, the
permitting agency must be required to consult with affected First Nations. EAC conditions represent
an early stage of framing opportunities to avoid, mitigate, and accommodate impacts to rights, and
must not be the final word. Regulatory agencies should view EAC conditions as a starting point to
identify appropriate opportunities for mitigating, avoiding, and accommodating impacts and not be
constrained to existing EAC conditions or the scope of their mandates. This is incredibly important
as often concerns only become knowable once a proponent applies for a project-related regulatory
approval and the scope of these activities becomes known to First Nations, post-EAC decision.
Given that regulatory permitting agencies are ultimately responsible for issuing any approvals for
project-related activities on the ground, regardless of higher-level approvals (such as an EAC at the
Minister level), there must be a continuity between project-level conditions (like EAC conditions)
that filters down to subsequent activity-specific regulatory approval phases (such as specific permits
and authorizations required by legislation) so that ultimately, activities on the ground are consistent
with what was predicted in the EIS/AIA and that there exists a mechanism to incorporate a
necessary check and balance into the process to ensure that conditions, EAC and regulatory permits
and approvals in combination, are sufficient to address the concerns and maximize the probabilities
of properly avoiding, mitigating, and accommodating the rights of potentially impacted First
Nations.
Our experience with BC Hydro’s Site C Clean Energy Project and provincial regulators suggests to us
that Statutory Decision Makers, at post-EAC regulatory approval stages, over-rely on a proponent’s
own EIS submissions and existing project-level EAC conditions, and fail to add to or adapt project
conditions even if the face of new information about potential adverse impacts. This results in many
concerns and potential impacts to Aboriginal and Treaty rights being inadequately addressed or
completely unaddressed by the Crown.
A standard condition should also be attached to all projects requiring that the final versions of any
construction, management and/or mitigation plans related to potential impacts to Aboriginal or
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- 18 Treaty rights (as identified in the AIA) must be specific to future regulatory approvals be should be
subject to Ministerial approval. Consultation with affected First Nations should be required in
relation to the Ministerial approval of any EAC condition-related construction, mitigation or
management type plans.
There should also be a legislative requirement that the design of measures intended to avoid,
mitigate, or accommodate impacts to Aboriginal and Treaty rights cannot be deferred to future
regulatory approval or permitting stages. If put off until then, the ability to add any necessary
project conditions is greatly reduced, and in our experience landscape level and overarching
concerns with a project cannot effectively be addressed by permitting bodies, as they either fall
outside of their statutory mandates or get diluted among the many (tens and hundreds) of
individual applications or permits that could relate to a project.
Statutory Decision Makers at post-EAC regulatory approvals stages should not be allowed to rely
solely upon citations directly from the proponent’s EIS or solely upon project-level EAC conditions,
as rationale not to undertake its own assessment of the concerns. This same assessment may result
in the need to impose additional application-specific conditions, if after meaningful engagement
with potentially impacted First Nations at the permit/authorization stages, the EAC conditions fallshort.
Need For the Project
There should also be a legislative requirement for proponents to include in the project’s terms of
reference and application a thorough assessment of the need for the project, including any
alternatives to the project and a cost-benefit analysis of alternatives over the life of the project.
Simply put, if provincial processes are not going to require a proper needs assessment, then the
federal process must.
This suggestion comes from our experience with the review of the Site C Dam, where the proponent
never clearly demonstrated that the project was in fact needed. Indeed, legislative amendments
immediately preceding the commencement of the formal EA process, exempted the Site C Project
from a previously-routine BC Utilities Commission review - resulting in the most expensive utilities
project in BC’s history going unassessed by the Province’s own utilities commission including a
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- 19 proper economic assessment and needs assessment for the project. Where the need for the
project cannot be established, we would submit that the adverse impacts of the project on
Aboriginal and Treaty rights cannot be justified. Merely asserting that the project is in the public
interest is not enough; actual need for the project, and an absence of alternatives, must be
demonstrated.
Harmonized EAs
If harmonized EAs are to be used, it should be a legislative requirement to use the more stringent
between the federal and provincial requirements. We are concerned about seeing EAs where weak
provincial requirements are being applied instead of more robust federal ones, and this practice
should not be allowed.
Participant Funding
The ability of First Nations to meaningfully participate in environmental assessments and
consultation processes is often dependent on the availability of participant funding. Without
sufficient and timely funding, many First Nations are unable to fully participate in these processes,
leading to significant gaps in the assessments. It should be a legislated requirement that First
Nations must be provided with sufficient funding to fully participate in any reviews where their
Aboriginal or Treaty rights could potentially be affected. This funding could be provided through a
combination of proponent and federal funding.
E.

CONCLUDING REMARKS

Federal environmental assessment processes are not working. Not only are they ineffective in
assessing project effects to the environment, especially cumulative effects, they are not addressing
impacts to Aboriginal and Treaty rights. They are creating conflicts with First Nations, rather than
advancing reconciliation.
There are effective means to address these problems in a new environmental assessment regime.
By creating incentives for strategic and regional environmental assessments to be undertaken,
explicitly requiring potential project effects to Aboriginal and Treaty rights to be analyzed and
assessed, and creating a process that requires collaboration with potentially affected First Nations
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- 20 at every step, a new independent Canadian Environmental Assessment Board can do a better job of
assessing project effects and advancing reconciliation, for the benefit of government, proponents
and First Nations.
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