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Regulators need… 
• Agility 
• Strength 
• Endurance 
• Balance 
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The Optimizing Economy… 

• Internet 
• Sharing economy 
• Genetic engineering 
• Nanotechnology 
• Artificial intelligence 

• Autonomous transport 
• Cryptocurrency 
• Distributed energy 
• Precision medicine 
• 3D printing 



….needs an optimizing regulator 

SUBHEADING 

First Point 

Second Point 

Third Point 
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Photo sources: U.S. Nuclear Regulatory Commission 



  



Pursuing Regulatory Excellence 
Sponsored by the Alberta Energy Regulator  • www.BestInClassRegulator.org 

www.bestinclassregulator.org 



RegX: The Building Block of Regulatory Excellence  



 Keys to Achieving Regulatory Excellence 

• People (Internal Management) 
 Mission, resources, autonomy, culture 

 

• Priority-setting  
 Risk, evidence, public input 
 

• Problem-solving 
 Rule making, rule application, response 
 

• Public (External Engagement) 
 Empathy, outreach, responsiveness 

 



  



National Academy of Sciences Report 
on Regulatory Instrument Design (2018)  
 
 
 

• Committee members from U.S., U.K., & Canada 
• From academe, industry, and NGO community 

 
• Case studies of U.S. and Canadian pipelines, and 

U.S. and North Sea offshore energy development 



Different ways regulatory instruments are designed…. 
 

…can affect degree of flexibility afforded to regulated firms 
 

…can require different types of capacities of regulated firms, 
small and large  

 

…can call for different capabilities from the regulator to 
monitor and enforce 

 

Ultimately, different designs yield different benefits and costs.... 
 



Source: Richards (2000) 

“Richards (2000) 
summarizes 
dozens of 
classification 
schemes in the 
literature” 

Yet, we lack a clear conceptual framework for instrument design 
 

Source: National Academy of Sciences (2018) 



Two Dimensions of Instrument Design 

•Means versus Ends 
– Means: “command that the regulated entity take or avoid an 
action”  

–Ends: “mandate the achievement or avoidance of certain ends” 

•Micro versus Macro 
–Micro: “targeted to a specific contributor or causal pathway to the 
ultimate problem” 

–Macro: “focus is widened to the ultimate problem itself” 
 

 

 

Source: National Academy of Sciences (2018) 



An Instrument Design Framework 

  Means Ends 

Micro 
 Micro-means 
“Prescriptive”  

Micro-ends 
“Performance-based” 

Macro Macro-means 
“Management-based” 

Macro-ends 
“General duty/liability” 

Source: National Academy of Sciences (2018); adapted from Coglianese (2010) 



  



 
Not All Rules are the Same  

(even within the same design type) 

 

Instrument design is different than instrument structure.  
                                                                                                



 
Not All Rules are the Same  

(even within the same design type) 

 

“Structure” includes other features of a rule, such as its 
specificity, burden of proof, and targeted location on 

a causal chain leading to a problem. 
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“Regulators wanting to create more flexible 
regulation not only need to consider different 
ways of designing regulation, but they also 
need to understand the (often complex) 
causal chains that link the behavior of the 
individuals and organizations they regulate to 
the social and economic problems they seek 
to solve.” 
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“If in a particular context a 
required end can only be 
achieved in one way at the 
present time, an ends-based 
regulation will be no different from 
a means-based regulation in 
terms of the flexibility offered.” 



Vigilance and flexible regulation: 
The case of child-resistant packaging 

• Ends-based (performance) requirement: test 
to make sure children cannot open. 

• Unintended side effect: difficult for adults to 
open too! 

• Childhood poisonings resulted. 

• Took U.S. government over a decade to 
modify the rule to require a two-pronged 
test. 
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Source: Coglianese, “Limits of Performance-Based Regulation” (2017) 



Finding the Right Regulatory “Fit” 

• The Problem (and its causal 
pathway) 

 
• The Industry (and its 

incentives and characteristics) 
 
• The Regulator (and its 

capabilities) 

Source: National Academy of Sciences (2018) 



Fitness drives performance 

Source: National Academy of Sciences (2018) 

    

Performance = Regulation (Design, Structure)  x  
                            Context (Problem, Industry, Regulator) 

Instrument Fitness 
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“[R]egulatory regimes often 
contain a mix of regulatory design 
types, rather than a single 
type….” 

Fitness is multifaceted 



Fitness can change over time 

    

“[W]hatever form regulation itself may take, regulators 
must … acquire the vision to notice change as it is 
evolving, possess the early-warning data to 
anticipate seismic shifts in the larger landscape, and 
inculcate the independent-mindedness to take 
appropriate action when needed.” 
 

Coglianese, “Innovation and Regulatory Vigilance” (2018) 
 



“Agencies have opportunities to learn from 
experience throughout the rulemaking lifecycle.” 

Fitness requires learning 



Fitness requires technology 
“[T]he increased speed and complexity of 
economic activity in the machine-learning 
era surely demands that government 
agencies keep pace ... If machine learning 
can help regulatory agencies make 
smarter, more accurate decisions, the 
benefits to society could be considerable.” 
                                                     Coglianese & Lehr (2017) 
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Fitness requires active regulators 
“Only if the people working in a regulatory 
organization are committed to doing their 
utmost to deliver public value, and to 
learning and to improving their ability to 
deliver value in an environment that 
requires respectful engagement with 
others, can a regulator expect to achieve 
true excellence.”   

                                                              Coglianese (2015) 
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